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QUESTIONS PRESENTED 


1. The question is whether a contract between plaintiffs 
and the Atomic Energy Commission was a contract ‘‘ex- 
ceeding $10,000,’’ under the terms of the Walsh-Healey Act 
when the following circumstances were present: Due to 
a mistake in the unit price set out in the bid the total con- 
tract price originally was stated as exceeding $10,000; how- 
ever, a correction in the price was made with mutual con- 
sent and the contract was performed as a contract for less 
than $10,000? 


2. When an agent, in compliance with an invitation for 
bids, submits six separate bids on behalf of six unrelated 
principals, each bid in an amount less than $10,000, and 
the Government responds with six separate awards and 
separate contracts, treating them administratively as non- 
Walsh-Healey agreements, may the Government subse- 
quently ‘‘group”’ the contracts together so as to hold that 
they constitute ‘‘one contract exceeding $10,000’? within the 
meaning of the Act? 


Jurisdictional Statement 
Statement of the Case 
I. Proceedings Below 
II. Facts 
Statutes Involved 
Statement of Points 
Summary of Argument 


I. The Asbury Contract was not a contract for an 
amount in excess of $10,000 within the terms of 
the Walsh-Healey Act. Due to a mistake, the 
total contract price originally was stated as ex- 
ceeding $10,000; however, it was modified by 


mutual consent and performed as a contract for 
less than $10,000 


Il. It is not within the intendment of the Walsh- 
Healey Act to group together the six separate 
and distinct contracts involved, each under 
$10,000, so as to make plaintiffs subject to the 
Act on the basis of ‘‘a single contract exceed- 
ing $10,000”’ 
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IN THE 


United States Court of Appeals 


For tue District or CouumsBia Crrcuir 


No. 15,555 


R. C. Grorcz, trading as Caprron Coat Saxes, Caprrou 
Coax Satzs, Inc. and Raymonp Assury, Maurice AsBury, 
and Ler Assury, doing business as AsBury Coat Com- 


pany, Appellants, 
v. 


James P. Mircuett, Secretary of Labor and JoserH 
CampBFLL, Comptroller General, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


An action for declaratory judgment and injunctive relief 
was brought by R. C. George, trading as Capitol Coal 
Sales against James P. Mitchell, Secretary of Labor, and 
others pursuant to 28 USC, Section 2201. (J.A. 1-3) 
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Originally brought in the United States District Court for 
the Eastern District of Tennessee, it was transferred to 
the District Court for the District of Columbia pursuant to 
28 USC, Section 1406(a). 


Prior to the filing of the action described, the Secretary 
of Labor had instituted proceedings against Capitol Coal 
Sales and the Asbury Coal Company (pursuant to 28 USC, 
Section 38), charging a violation of the provisions of the 
Walsh-Healey Act (41 USC, Sections 35-45). The com- 
plaint for declaratory judgment alleged that petitioners 
were not subject to the aforesaid Act, that they would 
suffer irreparable injury if the unlawful proceedings were 
continued and requested a declaration of the Court that 
petitioners were not subject to the statute. 


Raymond, Maurice and Lee Asbury and Capitol Coal 
Sales, Inc. were allowed to intervene as parties plaintiff in 
the District Court for the District of Columbia, pursuant 
to Rule 24(a), F.R.C.R.P. 


Defendants’ motion for summary judgment was granted 
by the District Court and from the Order thereon, plain- 
tiffs have appealed to this Court. 


STATEMENT OF THE CASE 
I. Proceedings Below 


This action for a declaratory judgment and injunctive 
relief was brought by Capitol Coal Sales, a trade name for 
R. ©. George, in February 1957 against James P. Mitchell, 
Secretary of Labor, David V. Manker, Attorney, Solicitor’s 
Office, United States Department of Labor, Jeter Ray, 
Regional Attorney, United States Department of Labor, 
Nashville, Tennessee in the United States District Court 
for the Eastern District of Tennessee and transferred by 
that Court to the District Court for the District of Colum- 
bia pursuant to 28 USC, Section 1406(a). 
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The Secretary of Labor had on December 22, 1956, filed 
an administrative complaint against Capitol Coal Sales, 
Inc. and Maurice, Lee and Raymond Asbury, trading as 
Asbury Coal Company, which proceedings were designated 
No. PC-639 in the Department of Labor—Division of 
Publie Contracts (pursuant to 41 USC, Section 38), claim- 
ing Capitol Coal Sales, Inc., plaintiff, had violated the 
provisions of the Walsh-Healey Act (41 USC, Sections 
35-45), in that it had contracted with an agency of 
the United States Government (the Atomic Energy Com- 
mission) by Contract No. AT(40-1)-2354, to supply coal 
at a cost of $10,170.00 and that Asbury Coal Company 
did not pay the required minimum wages and conform to 
the Federal Mine Safety Code and the Secretary was pro- 
ceeding to assess damages provided by the Act and to take 
steps to place the respondents on the black list so that they 
could not contract with the United States Government for 
a period of three years, also as provided by the Act. 


In the original action, brought in the District Court in 
Tennessee, plaintiff, Capitol Coal Sales, a proprietorship 
operated by R. C. George, contended that he had not vio- 
lated the Walsh-Healey Act (41 USC, Sections 35-45), be- 
cause the Asbury contract was not subject to the Act since 
it was not a contract in excess of $10,000 and accordingly, 
the Secretary of Labor was acting beyond his authority in 
filing a complaint under the provisions of the Act of June 
30, 1936 (49 Stat. 2036, USC, Title 41, Sections 35-45), to 
assess damages for alleged violations and to deny plaintiff 
the right to contract with the United States Government 
for three years. 


While the administrative procedure was pending the 
Asbury contract was bilaterally amended to the correct 
price of $9,990.00. The Department then amended its 
complaint to name R. C. George, trading as Capitol Coal 
Sales and alleged as an additional reason for the alleged 
violation by respondents of the Walsh-Healy Act, that at 
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the time Capitol Coal Sales had entered for the Asburys 
a contract to supply 1,800 tons of coal from the Asbury 
mine before mentioned, that Capitol Coal Sales had entered 
into five additional contracts with the Atomic Energy 
Commission to supply coal from other mines and although 
each of these contracts was admittedly for a sum less than 
$10,000, that they could be grouped and considered together 
as one contract within the meaning of the Walsh-Healey 
Act and that added together, they exceeded $10,000 and 
justified the proceedings known as PC-639. 


Capitol Coal Sales thereupon amended the complaint in 
the District Court and asked for a declaration of rights as 
to whether the six contracts could be combined and con- 
sidered one contract amounting to a sum exceeding $10,000. 


The three Asburys and Capitol Coal Sales, Inc. were 
allowed to intervene as parties plaintiff in the District 
Court in June of 1958 and asked the same declaration of 
their rights and that the Comptroller General of the United 


States be made a party defendant. The plaintiffs asked 
that the Court find that they were not subject to the Walsh- 
Healey Act and that the defendants be restrained from 
placing the plaintiffs on the black list so that they could 
not contract with the United States Government for a 
period of three years. 


A temporary injunction was issued by the Court below 
restraining defendants from taking any further action to 
cause the publication of ineligibility of plaintiffs to contract 
with the United States Government until a hearing on plain- 
tiffs’ motion for temporary injunction could be had. De- 
fendants made a motion to dismiss claiming plaintiffs had 
no standing to sue. After a full hearing, the District Court 
for the District of Columbia, through Judge James C. 
Morris, issued a preliminary injunction under date of July 
16, 1958 enjoining the defendants from taking any action 
for the publication of ineligibility as to any of the plaintiffs 
under the provisions of Section 3 of the Walsh-Healey Act 
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(and provided that none of the parties should enter into 
any Government contract during the pendency of the 
order), and Judge Morris further denied the motion to 
dismiss. 


Thereafter, the defendants moved for summary judg- 
ment and the Court below found that (1) the plaintiffs had 
violated the Walsh-Healey Act in that the six contracts 
constituted a single contract within the meaning of the 
Walsh-Healey Public Contracts Act and exceeded the 
amount of $10,000 and (2) that the contract made on be- 
half of the Asburys, even if not considered in conjunction 
with the other contracts, constituted in itself a contract 
in excess of $10,000 within the meaning of the Walsh-Healey 
Act; that, accordingly, the Secretary of Labor was within 
his rights in proceeding with PC-639 to convene the ad- 
ministrative hearing. 


From this order plaintiffs have appealed to the United 
States Court of Appeals for the District of Columbia. 


In this Court an application was made by Appellants 
for an injunction pending the hearing and decision of this 
ease to restrain the defendants from circulating the names 
of the plaintiffs as ineligible to bid on Government con- 
tracts for a period of three years. After hearing the 
injunction was granted and the required bond was duly 
posted by the plaintiffs. 


II. Facts 


R. C. George had for many years, prior to July 1956, 
conducted an agency at Chattanooga and Harriman, Ten- 
nessee to assist operators of coal mines to prepare and 
submit bids to Government contracts to supply coal. 
(J.A. 152) 


In this connection, he and his employees kept themselves 
informed of the coal needed by the local Government 
agencies by keeping track of any invitations to bid which 
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were advertised. (J.A. 43, 44) Many of the mine oper- 
ators who employed him could supply very limited amounts 
of coal but had coal of the best quality. The mine operators 
he represented usually had no one employed capable of 
filling out the numerous papers and forms necessary to 
bid on a Government contract and some them could not 
read or write. Mr. George did all the paperwork connected 
with bidding and signed contracts as (nominal) bidder or 
contractor. (J-A. 43, 44, 152) The bid forms required dis- 
closure of the name of the supplier of the coal for whom 
Mr. George was acting, from what mine the coal would 
come, the price per ton at which it would be supplied and 
the quantity of the coal. (J.A. 112, 113) Capital Coal 
Sales had never been in the coal mining business and has 
employed no one to mine coal, has never delivered any coal 
and has not employed anyone to do so. Capitol Coal Sales 
was paid for services by the supplier in the Asbury contract 
at the rate of 15¢ a ton supplied. (J.A. 25, 26) Capitol 
Coal Sales would submit invoices to the Government agen- 


cies bearing the contract number and the mine involved, 
collect the money, deduct the amount due Capitol Coal 
Sales for services and forward the balance to the suppliers. 
(Govt. Exs. 12 through 14) 


Some time in July of 1956, the Atomic Energy Commis- 
sion desired to procure 50,000 tons of coal and advertised 
for bids or offers to supply this coal. Bidders were invited 
to make offers to supply all or a part of this amount but 
no offers would be accepted for less than 1,800 tons to be 
delivered over a nine-week period beginning August 1 and 
ending October 1, 1956. (J.A. 107) 


Mr. George had six separate and unrelated clients who 
wished him to bid for them to supply part of this coal. 


All these clients were small operators who could not 
supply more than 1,800 tons of coal each in the allotted 
time. Furthermore, they knew they could not enter into 
contracts to supply coal to the Government agencies for 
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$10,000 or more since under the Walsh-Healey Act in such 
cases, they would have to pay the Federal minimum wage 
for coal miners of 2.244% an hour and comply with the 
Federal Mine Safety Code. To do this was beyond their 
economic abilities. (J.A. 28, 104) Capitol Coal Sales was 
well aware of this fact for Mr. George had been employed 
by many of them before and was familiar with their 
operations. (J.A. 28) 


The bids were put in by July 27, 1956. They were 
opened July 30, 1956. On July 31, 1956, Mr. George and 
the six suppliers were informed orally that they would be 
awarded the six contracts. Performance was to commence 
August 1, 1956. One of the bids made up by Capitol Coal 
Sales for the Asbury Coal Company due to a typographical 
error, offered to supply 1,800 tons of coal for $5.65 a ton. 
(J.A. 166) This should have been $5.55 a ton. (J.A. 130) 
The written award was received on this contract by Capitol 
Coal Sales on August 3, 1956 and upon receipt of the 
award, Capitol Coal Sales realized that there had been a 
mistake in the unit price. (J.A. 45) The bid form, as 
submitted, contained the unit price per ton but no total; 
the total was filled in by the Atomic Energy Commission 
and appeared for the first time on the written acceptance 
or award. This award, which was contract #2304, using 
the mistaken price per ton written in the bid, came to 
$10,170. Immediately by letter, Capitol Coal Sales notified 
the Atomic Energy Commission that there had been an 
error in the unit price and requested on August 6, 1956, 
it be corrected to $5.55 per ton, making a total of $9,990.00. 
This request had to go from the Atomic Energy Commis- 
sion through Government channels to Washington and it 
took to January 14, 1957 before final approval was received. 
(J.A. 107, 129, 130) 


In the meantime, it was necessary to perform the con- 
tract in August and September and this was done by 
Maurice, Lee and Raymond Asbury, a partnership trading 
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as Asbury Coal Company, the suppliers named in the con- 
tract. (J.A.12) On August 4th, Lee and Raymond Asbury 
learned of the mistake in the bid and inquired about it from 
an employee of Capitol Coal Sales and was told that it had 
been corrected by letter and to go on with the contract and 
to deliver the coal. (J.A. 6) 


When the request for correction and modification was 
acted on in Washington, Administrative Proceedings (PC- 
639), had already been commenced by the Secretary of 
Labor against Capitol Coal Sales, Ine. and the three As- 
burys alleging that they had taken a contract for more than 
$10,000 and had not complied with the requirements of 
the Walsh-Healey Act. These Administrative Proceedings 
are provided for by the Walsh-Healey Act, USC, Title 
41, Sections 35-45. The Atomic Energy Commission au- 
thorities agreed that the contract should be corrected and 
modified and commented or noted after making the cor- 
rection that if any rights against the plaintiffs under the 
Walsh-Healey Act then existed they were not waived: 


‘““This modification is not intended to affect the obliga- 
tions of the Contractor, if any, under or by virtue of 
GP-17, Walsh-Healey Public Contracts Act, or under 
any other provisions of the contract except as ex- 
pressly provided for herein, and it is expressly under- 
stood that its execution shall not prejudice enforce- 
ment by the Government of any such obligations.’ 
(J.A. 129) 


Performance of the contract had been commenced during 
the first week of August as required by the contract but the 
mistake in the bid had been immediately discovered and 
no invoices were sent to the Atomic Energy Commission 
with the incorrect unit price. All invoices submitted were 
for the correct price. (J.A. 20) These invoices were 
uniformly accepted by the Atomic Energy Commission 
and payments were made for the correct amount so that 
in the end less than $10,000 was paid on the contract. 
(J.A. 20) 
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In the Administrative Proceedings identified as PC-639, 
the Government’s attorneys called to the witness stand the 
contracting officers of the Atomic Energy Commission who 
were in charge of making contracts to supply the Atomic 
Energy Commission’s needs. It was agreed that whenever 
there was an error made in a bid and it was corrected by 
the parties that the Atomic Energy Commission considered 
the correction related back to the inception of the contract 
and the matter was handled administratively just as if 
the correct figure had always been in the contract. (J.A. 30) 


Mr. Floyd Trent, one of the witnesses called by the 
Government, was in charge of the Procurement Depart- 
ment for the Atomic Energy Commission and Mr. A. E. 
Johnston and Mr. James Keohane worked under his direc- 
tion. The procedure of the Atomic Energy Commission 
was when it received offers involving payment of $10,000 
or more, the contract was signed and handled by Mr. John- 
ston; those under $10,000 were signed and handled by Mr. 
Keohane. (J.A. 19, 20) When the six offers put in July 
27, 1956 through Mr. George, trading as Capitol Coal 
Sales were received, they were all treated as separate con- 
tracts, though George was the nominal bidder and Mr. 
Keohane, who had authority to sign contracts under $10,000, 
signed five of them. (J.A. 238, 252) The contract George 
had submitted for the Asburys was signed by Mr. 
Johnston since it appeared to he in excess of $10,000. In 
the event a contract was taken for $10,000 or more, the 
Atomic Energy Commission immediately notified the Sec- 
retary of Labor by sending him information on form #99. 
(J.A. 32) This was done upon making the award on the 
Asbury contract before the error was discovered. No such 
procedure was followed in the other five contracts for 
no one of them was for $10,000 or more and there was 
no understanding in the administrative handling of such 
contracts that they might be grouped and considered 
one contract merely because George appeared as bidder. 
(J.A. 83, 84) Six different acceptances and six different 
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awards (J.A. 83, $4), were made on these contracts. A 
number of additional awards were made to other parties 
who bid to supply part of the 50,000 tons of coal then 
needed. In all, 14 awards were made. 


All six of the contracts were performed by the suppliers 
without incident except in two cases. 


In connection with Contract AT(40-1)-2351, arrange- 
ments with Capitol Coal Sales by the supplier, Shears Coal 
Company of Elk Valley, Tennessee, had been made through 
James W. Douglas. (J-A. 99, 100) Mr. Douglas, a retail 
dealer in coal, was a brother-in-law of John Shears who 
traded as the Shears Coal Company and had represented 
to Capitol Coal Sales that Shears Coal Company would 
supply the coal. He testified that Shears was called to 
Detroit and that he could not obtain the coal from him 
in his absence and that he was the one who agreed to supply 
the coal to the Atomic Energy Commission and was obliged 
to do so. (J.A. 99, 100) Douglas testified that he pur- 
chased the requisite coal from Tennco Coal, a strip mine, 
and made delivery of the 1,800 tons. He considered he had 
guaranteed the analysis of the coal himself and he would be 
the loser if the coal did not meet specifications. Douglas 
also testified that he did not tell George or any of George’s 
employees about the substitution until after proceedings 
were undertaken against George and after the contract had 
been fully performed. (J.A. 94, 101) 


The Government also proved in the Administrative 
Proceedings that the suppliers in Contract 32352 had had 
the misfortune to run out of coal after supplying something 
over 900 tons of the total of 1,800 tons and it appeared from 
the testimony of Mr. Douglas that he had supplied some 
of the remaining coal on that contract but it did not 
appear at whose instance this was done. (J.A. 105) 


One other incident occurred in the performance of the 
contract with the Asburys. Analysis of the coal as de- 
livered was made to determine the British thermal units 
it contained and an error was made by the Atomic Energy 
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Commission as a result of which Capitol Coal Sales re- 
ceived a premium of approximately $54.07 as additional 
payment on this contract. The analysis was disputed by 
the supplier through Capitol Coal Sales and the matter 
was re-examined and the mistake acknowledged by the 
Atomic Energy Commission and the premium was returned. 
The result was that this contract still remained under 
$10,000. (J.A. 147, 148) 


All the contracts were completed by October 1, 1956. 
On the 22nd of December, 1956, administrative proceedings 
were initiated under 41 USC, Sections 35-45 against the 
three Asburys and against Capitol Coal Sales, Inc., a cor- 
poration, for violating the Walsh-Healey Act. 


Hearings before an examiner were held in February and 
when the Asbury contract was introduced, it appeared 
that Capitol Coal Sales, Inc. had nothing to do with the 
Asbury contract but that R. C. George was bidder, trading 
as Capitol Coal Sales. Amendments were made to add the 
correct party, R. C. George, trading as Capitol Coal Sales, 
and the theory of the complaint was also amended to add 
a claim that Mr. George had also violated the Walsh-Healey 
Act, because he appeared as bidder on all six contracts and 
it was contended these could be grouped together and 
considered a single contract as far as George was con- 
cerned. Further hearings were held in March and April 
of 1957 and finally the examiner rendered his decision hold- 
ing that the Asbury contract was for more than $10,000 
and that the contracts could be grouped. Although none 
of the other suppliers were ever made parties to the pro- 
ceedings, the alleged liquidated damages due were assessed 
to the Asburys. 


Proceedings as previously reported were commenced by 
plaintiffs for a judicial declaration of their right first in 
the District Court of Tennessee and later carried on in the 
District Court of the District of Columbia and that Court 
granted summary judgment to defendants and from that 
judgment, this appeal is taken. 
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STATUTES INVOLVED 
Title 41, USC provides: 


Section 35. Contracts for materials, ete., exceeding 
$10,000; representations and stipulations 


“In any contract made and entered into by any execu- 
tive department, independent establishment, or other 
agency or instrumentality of the United States, or by 
the District of Columbia, or by any corporation all the 
stock of which is beneficially owned by the United 
States (all the foregoing being hereinafter designated 
as agencies of the United States), for the manufacture 
or furnishing of materials, supplies, articles, and 
equipment in any amount exceeding $10,000, there 
shall be included the following representations and 
stipulations : 


(a) That the contractor is the manufacturer of or 
a regular dealer in the materials, supplies, articles, or 
equipment to be manufactured or used in the perform- 
ance of the contract: 


(b) That all persons employed by the contractor in 
the manufacture or furnishing of the materials, sup- 
plies, articles, or equipment used in the performance 
of the contract will be paid, without subsequent deduc- 
tion or rebate on any account, not less than the mini- 
mum wages as determined by the Secretary of Labor 
to be the prevailing minimum wages for persons em- 
ployed on similar work or in the particular or similar 
industries or groups of industries currently operating 
in the locality in which the materials, supplies, articles, 
or equipment are to be manufactured or furnished 
under said contract: * * * 


(e) That no part of such contract will be performed 
nor will any of the materials, supplies, articles, or 
equipment to be manufactured or furnished under said 
contract be manufactured or fabricated in any plants, 
factories, buildings, or surroundings or under working 
conditions which are unsanitary or hazardous or dan- 
gerous to the health and safety of employees engaged 
in the performance of said contract. Compliance with 
the safety, sanitary, and factory inspection laws of the 
State in which the work or part thereof is to be per- 
formed shall be prima-facie evidence of compliance 
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with this sub-section. June 30, 1936, c. 881, Sect. 1, 49 
Stat. 2036; May 13, 1942, ¢. 306, 56 Stat. 277.” 


Section 36. Same; liability for breach; cancellation; 
completion by Government agency; em- 
ployee’s wages 

‘Any breach or violation of any of the representations 
and stipulations in any contract for the purposes set 
forth in section 35 of this title shall render the party 
responsible therefor liable to the United States of 
America for liquidated damages, in addition to dam- 
ages for any other breach of such contract, the sum of 
$10 per day for each male person under sixteen years 
of age or each female person under eighteen years of 
age, or each convict laborer knowingly employed in 
the performance of such contract, and a sum equal to 
the amount of any deductions, rebates, refunds, or 
underpayment of wages due to any employee engaged 
in the performance of such contract; and, in addition, 
the agency of the United States entering into such con- 
tract shall have the right to cancel same and to make 
open-market purchases or enter into other contracts for 
the completion of the original contract, charging any 
additional cost to the original contractor.”’ * * * 


Section 37. Same; distribution of list of persons breach- 
ing contract; future contracts prohibited 


“The Comptroller General is authorized and directed 
to distribute a list to all agencies of the United States 
containing the names of persons or firms found by the 
Secretary of Labor to have breached any of the agree- 
ments or representations required by sections 35-45 of 
this title. Unless the Secretary of Labor otherwise 
recommends no contracts shall be awarded to such 
persons or firms or to any firm, corporation, partner- 
ship, or association in which such persons or firms 
have a controlling interest until three years have 
elapsed from the date the Secretary of Labor deter- 
mines such breach to have occurred. June 30, 1936, 
ce. 881, Sect. 3, 49 Stat. 2037.”’ 


Section 38. Same; administration; officers and em- 
ployees; appointment; investigations; rules 
and regulations 


““The Secretary of Labor is authorized and directed to 
administer the provisions of sections 35-45 of this title 
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and to utilize such Federal officers and employees and, 
with the consent of the State, such State and local 
officers and employees as he may find necessary to 
assist in the administration of said sections and to 
prescribe rules and regulations with respect thereto. 
The Secretary shall appoint, without regard to the 
provisions of the civil-service laws, but subject to the 
Classification Act of 1949, an administrative officer, 
and such attorneys and experts, and shall appoint such 
other employees with regard to existing laws appli- 
eable to the employment and compensation of officers 
and employees of the United States, as he may from 
time to time find necessary for the administration of 
sections 35-45 of this title. The Secretary of Labor 
or his authorized representatives shall have power to 
make investigations and findings as provided in sections 
35-45 of this title, and prosecute any inquiry necessary 
to his functions in any part of the United States. 
The Seeretary of Labor shall have authority from time 
to time to make, amend, and rescind such rules and 
regulations as may be necessary to carry out the provi- 
sions of sections 35-45 of this title. June 30, 1936, ec. 
881, Sect. 4, 49 Stat. 2038; Oct. 98, 1949, ¢. 782, Title 
XI, Sect. 1106(a), 63 Stat. 972.”’ 


Section 43. Same; sections 35-45 not applicable to 
certain contracts 


‘Sections 35-45 of this title shall not apply to pur- 
chases of such materials, supplies, articles, or equip- 
ment as may usually be bought in the open market; 
nor shall they apply to perishables, including dairy, 
livestock and nursery products, or to agricultural or 
farm products processed first for sale by the original 
producers; nor to any contracts made by the Secretary 
of Agriculture for the purchase of agricultural com- 
modities or the products thereof. Nothing in said 
sections shall be construed to apply to carriage of 
freight or personnel by vessel, airplane, bus, truck, 
express, or railway line where published tariff rates 
are in effect or to common carriers subject to the 
Communications Act of 1934. June 30, 1936, ¢. 881, 
Sect. 9, 49 Stat. 2039.” 


15 
STATEMENT OF POINTS 


1. The District Court committed reversible error in grant- 
ing Appellees’ Motion for Summary Judgment and dis- 
missing the Complaint, as amended, and the Intervening 
Petition of plaintiffs Raymond, Maurice and Lee Asbury 
and in failing to grant the Motion for Summary Judgment 
of plaintiffs, Capitol Coal Sales, Inc. and Raymond, Maurice 
and Lee Asbury. 


2. The Court erred in its ruling that the Asbury contract 
constituted a contract exceeding $10,000 within the meaning 
of the Walsh-Healey Act. 


3. The Court also erred in finding that the six separate 
transactions involved in this proceeding constituted a single 
contract within the meaning of the Act. 


SUMMARY OF ARGUMENT 


1. The amount of the first contract proceeded under here 
was originally set at above $10,000 due to a mistake by the 


bidder. Upon discovery, the bidder promptly notified the 
Government agency involved of the error and requested 
correction. The parties voluntarily performed the contract 
at the corrected price—under $10,000—and the Govern- 
ment formally accepted the modification. 


Where an agreement is modified by consent of both 
parties and performed as modified the controlling contract 
in legal effect is the contract as modified. Therefore, the 
controlling contract was a contract under $10,000 and it was 
not within the scope of the Public Contracts Act, which 
applies only to agreements exceeding $10,000. 


Furthermore, basic principles of equity and fair play 
dictate that the Government should not be permitted to 
gain the benefits of a reduced purchase price and subse- 
quently hold the contractor liable for damages on the 
ground that he entered a contract for the higher price, 
which was within the scope of the statute. 
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2. In response to an invitation by the Atomic Energy 
Commission an agent for separate and unrelated suppliers 
submitted six separate bids for supplying coal. Each bid 
was accepted, each being under $10,000, and six separate 
contracts were executed and were treated on both sides as 
separate contracts. 


This was not a situation where a single award was made 
in response to the six bids and, for reasons of convenience, 
several formal contracts issued; there were in fact six 
awards for obvious and basic reasons. Consequently, the 
Administrative Ruling based on ‘‘a single award for con- 
venience’? did not apply to justify making ‘‘one contract” 
out of the six for purposes of the Walsh-Healey Act. 


The language of the Act is clear and applies to any 
contract over the statutory amount and should not be 
broadened as the Appellees suggest, particularly in a case 
where to do so would impose serious penalties on parties 
who have acted in good faith and attempted to comply with 
the law. 

ARGUMENT 


I 


The Asbury contract was not a contract for an amount in 
excess of $10,000 within the terms of the Walsh-Healey 
Act. Due to a mistake the total contract price originally 
was stated as exceeding $10,000: however, it was modified 
by mutual consent and performed as a contract for less 
than $10,000. 


Once before, the Department of Labor attempted to 
penalize a contractor under the Walsh-Healey Act when 
a contract for supplying lumber to the Government as made 
exceeded $10,000, but as performed was for an amount 
under $10,000, and the United States Court of Appeals for 
the 5th Circuit found the Act inapplicable. U.S. v. Ozmer, 
181 F. 2d 508 (5th Cir. 1950). In so doing, the Court said: 


“‘The language of the statute is crystal clear to the 
effect that Congress never intended to regulate the 
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wages and working conditions of employees of a public 
contractor where the contract was for ‘any amount’ 
not exceeding $10,000.’’ (Id. at p. 510). 


As noted above, the bid which resulted in this contract 
was forwarded on July 27, 1956 and specified a mistaken 
unit price of $5.65 per ton for the coal to be supplied. The 
bid form did not have a place for the entry of the total bid 
price by the bidder. The total bid price was determined 
by the Government contracting officer and entered on the 
first page of the contract form, which was then forwarded 
on July 31, 1956, to Capitol Coal Sales, who had sent in the 
bid. That total price, based on the mistaken unit price in 
the bid, was $10,170. (Supra, p. 7) 


Upon receipt of the completed contract form, Capitol 
observed for the first time that the unit price stated was 
a mistake and, hence, the total price also. R. C. George, 
acting for Capitol, promptly wrote the AEC official who 
had signed the contract stating that an error had been 
made in the unit price stated in the bid and requested, 
on August 6, 1956, that it be corrected to $5.55 per ton. 
The total price, based on this corrected unit price, was 
$9,990. (Supra, p. 7) 


George was duly informed by the aforementioned con- 
tracting officer that the modification would have to go 
through Government channels to Washington for approval 
(J.A. 131), but there was no suggestion that it would 
not be accepted. George had reason to believe that it 
would be, since he had previously changed the amount of 
bids in Government contracts and gotten approval through 
mere telephone conversations. (J.A. 52) Aside from 
that, there was every reason to believe that the Government 
would accept the correction because the lower price would 
be advantageous to the Government. 


Proceeding on the basis of the modification, the coal was 
delivered as called for in August and September 1956, and 
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invoices were sent to the Government based on a unit 
price of $5.55 per ton. (J.A. 20) In the meantime, 
Capitol wrote to AEC on August 21, 1956 stating that it 
had always intended that the contract would be under 
$10,000 and that it would continue to invoice the coal on 
the basis of the corrected price, unless AEC would rather, 
instead, that the tonnage supplied be reduced so as to 
keep the price under $10,000. (J.A. 182) There was 
no evidence in the administrative hearing that George 
received a reply to this letter. Therefore, all invoices 
continued to reflect the corrected unit price of $5.55 per 
ton. No objection was made on behalf of the Government 
at any time that the price stated on the invoices furnished 
the Government was incorrect. The total price paid was 
the total of the amounts stated on these invoices, less than 
$10,000. (J.A. 20) Thus the contract was performed 
as a contract for less than $10,000. 


It was more than three months after plaintiffs completed 
delivery of the coal under the contract that they received 


formal notice that the correction and modification of the 
contract price was approved by AEC in Washington. (J.A. 
129) This was after the Government had instituted its 
administrative proceedings (PC-639) against Appellants 
charging them with contracting with the Government for 
an amount exceeding $10,000 while not complying with the 
requirements of Walsh-Healey. 


It is a well established doctrine of law that where a 
contract is modified by consent of the parties and performed 
in accordance with the modification, there is in legal effect 
a new contract substituted for the original one, which is 
discharged. United States v. Ozmer, supra; American 
Fine Art Co. v. Simon, 140 F. 529; (2d Cir. 1905); Teal 
y. Bilby, 123 U.S. 572 (1887) ; and see Johnson v. Mosley, 
179 F. 24 573 (Sth Cir. 1950). This canon of law is con- 
sistent with the understanding of the AEC contracting 
officer, which was that when a correction was made in 
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the price it related back to the inception of the contract. 
(J.A. 30) 


The Government’s position must be that, although it 
accepted the economic advantage of the modified contract, 
it nevertheless is entitled to hold the plaintiffs liable under 
the Public Contracts Act as though the contract were 
never modified. On this point, Judge Coleman of the Dis- 
trict Court of Maryland had this to say, ‘‘It is axiomatic 
that the Government must be held to the same general prin- 
ciples of equity and fair play in dealing with those who 
contract with it as are the contractors themselves.’? Kemp 
v. United States, 38 F. Supp. 568, 569 (D. Md. 1941). 


In reversing a decision of the Comptroller General to 
the effect that the Government could refuse a correction in 
a contract price which must have been known by the Gov- 
ernment to be an inadvertent mistake, the Court said, at 
p. 570: 


“The Court cannot refrain from the observation that 
it is just this sort of arbitrary attitude by Govern- 
mental departments and their officials that is caleulated 
to destroy confidence on the part of our citizens and 
taxpayers in the conduct of our Government. It is 
calculated to undermine proper respect for the Gov- 
ernment, while encouragement of such respect, in ac- 
cordance with the proper principles of law, is one of 
the prime duties of the Federal Courts.”’ 


Looking at the instant case from the viewpoint of Judge 
Coleman, the contracting party intended from the begin- 
ning to have a contract for less than $10,000—at the cor- 
rected price—and had so notified the Government officials 
almost six months before the formal acceptance of the 
correction. (Supra, p.7) In the meantime, the Government 
accepted the corrected price throughout the life of the 
contract and then took action against the contracting 
parties based on the original price. Furthermore, when 
the Government finally sent its formal letter of ‘‘accep- 


20 


tance’’ of the modification, the Government officials well 
knew that the agreement had been completely performed 
by the other side; knowing this, they inserted a provision 
in the letter to the effect that it was understood that the 
modification would not prejudice enforcement of the Walsh- 
Healey Act against the contractor and requested the con- 
tractor to indicate its agreement. It was then too late for 
Capitol to withdraw from the contract. (Supra, pp. 7, 8) 


Even aside from fair play and equity, the attempted 
‘‘regervation of rights’’ in the Government’s acceptance 
is of no avail. The position of the Appellants under Walsh- 
Healey depends on their factual situation vis-a-vis the 
Act and not upon any “reservation”? by the Government. 
Nor did the contracting officer reckon with the principle 
enunciated in People’s Bank v. Eccles, 161 F. 2d 636, 82 
U.S. App. D.C. 126 (1947), revd. on other grounds, 333 U.S. 
426 (1948), which was that no Federal agency has the right 
to attach a condition to a contract with a regulated cor- 


portion which is contrary to the intent of an applicable law. 


The Government has previously attempted, as here, to 
gain the economic benefits of a price correction while pro- 
ceeding against the contracting party under the Walsh- 
Healey Act as though no modification had been made. 
Of course, that attempt was overruled by the courts. We 
refer to the case of U. S. v. Ozmer, supra. The defendant 
had entered a contract with the War Department in May, 
1942, to supply a certain quantity of lumber at a stated 
unit price, as here, the total price coming to $10,495.58. 
Thereafter, Ozmer notified the Government contracting 
officer by telephone that the unit price ‘‘would have to be 
lowered to conform with the O.P.A. ceiling price.’? In 
July Ozmer by letter requested, as in the case at bar, that 
the price be reduced to $9,718.12 and asked for the issuance 
of a corrected purchase order in that amount. The con- 
tracting officer proposed instead that the price on the 
invoices be reduced to the amount requested. (Capitol 


21 


made out the invoices, in the case at bar, on the basis of 
the corrected price). In the meantime, shipments of lumber 
were being made under the contract and were completed by 
the end of November. 


It was not until June, 1943 (an even longer period than in 
the instant case), that Ozmer received an official ‘‘Change 
Order’? from the War Department noting the change in 
price and fixing the modified price at $9,835.68. In spite 
of the acceptance of the supplies from the contractor at 
the reduced price, the Government, as in the instant case, 
ruled, through its Secretary of Labor, that the contract 
was for an amount in excess of $10,000 and instituted pro- 
ceedings to assess damages under the Act. 


The District Court reversed the Secretary’s ruling and 
held that: 


‘¢ Although the original contract was for an amount in 
excess of $10,000, that the unit price finally established 


and agreed upon by the parties reduced the value of 
the contract from the coverage of the Act and render 
its provisions inoperative.’’ (Emphasis supplied). 
(Id. at P. 510). 


In affirming the District Court ruling, the Court of Appeals 
said: 


‘“‘We find nothing in the Walsh-Healey Act or else- 
where which changes the fundamental law of contracts 
or impairs the right of the parties to modify or alter 
the terms of a prior agreement, especially where the 
admitted purpose in doing so is to comply with the 
law. It follows that the Walsh-Healey Public Con- 
tracts Act did not and does not apply to the contract 
here under consideration for the reason that the final 
and controlling amount of the contract agreed upon 
by the parties did not exceed the sum of $10,000.”’ 
(Emphasis supplied). (Ibid.) 


In conclusion, this is a case where the original amount 
of the contract price exceeded $10,000 due to a mistake 
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on the part of the bidder in specifying the unit price. The 
mistake was promptly brought to the attention of the 
Government and invoices were made and payment received 
at the corrected price, which was under $10,000. The 
modification was subsequently formally approved by the 
Washington headquarters of A.E.C. Therefore, the well- 
established principles of law noted above as well as funda- 
mental equity and fair play dictate the conclusion that the 
contract performed was not within the scope of Section 1 
of the Walsh-Healey Act. 


I. 


It is not within the intendment of the Walsh-Healey Act to 
group together the six separate and distinct contracts 
involved, each under $10,000, so as to make plaintiffs sub- 
ject to the Act on the basis of “a single contract exceeding 
$10,000.” 


An invitation was issued by the Atomic Energy Com- 
mission for ‘‘a bid or bids’’ for supplying the Commission 


with 50,000 tons of coal, the minimum acceptable bid being 
for 1,800 tons. (J.A. 107) Plaintiff George prepared bids 
for six separate and unrelated coal suppliers and sent them 
to the Commission. 


The bid forms were supplied by the Atomic Energy 
Commission and, as submitted, each one identified the 
respective supplier of the coal. (J.-A. 136-144) The six 
bids were each for different grades of coal, coming from 
different points and offered at different prices. It should 
be noted also that there were eight other bids, from other 
persons, which were separately accepted and on which sep- 
arate awards were made by the Commission in response to 
the single invitation. (Transcript, pp- 264-266) 


Each bid form contained a separate ‘‘schedule”’ which 
gave detailed information, as noted above, about the bid. 
Each bid was accepted by the signature of a Goverment 
contracting officer being placed on the first page thereof. 
When accepted, each bid form was made a part of a con- 
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tract document of fourteen pages. (J.A. 107-128) Thus, 
it can be readily seen that there were in fact six different 
awards and six different contracts as a result of six differ- 
ent bids. 


Aside from the objective facts of the transactions, the 
evidence of record clearly shows that the Atomic Energy 
Commission’s contracting officers, who were charged by the 
Government with making and processing the contracts, con- 
sidered and treated the transactions as separate contracts, 
cach outside the scope of the Walsh-Healey Act. (J.A. 84, 
87) Even Government counsel during the administrative 
hearings repeatedly referred to the transactions as separate 
contracts. (J.A. 71, 72, 73, 81, 82) Of course, plaintiffs 
always treated them as separate. Furthermore, a Govern- 
ment witness testified that another bidder, in response to 
the same invitation, submitted two bids to supply coal, from 
{wo different mines. Here, also, the contracting officer said 
that awards on these two bids created two separate con- 
tracts. 


The testimony of Appellees’? own witness, Mr, Trent, 
the Director of Supplies for the Oak Ridge Atomic Energy 
plant, was that there were ‘‘six separate and distinct offers, 
each offering a certain quantity of coal, each distinct offer 
being at a different price and coming from a different point, 
a different schedule, as stated in the contract and stated in 
the offer.”’? (J.A. 75) He said, further, that the form 
of bids by Capitol was ‘‘entirely proper under the invita- 
tion’? and was in accordance with the Atomic Energy 
Commission procurement policy. (Trans., p. 268) 


The witness for Appellees stated further that each bid 
form sent out by the Commission to Capitol had ‘‘only one 
supplier schedule”’ attached to it. (J.A. 89, 90) This 
indicates that the procurement officers intended a separate 
bid for each supplier and that it was not Capitol who 
originated the idea of sending in six separate bids, notwith- 
standing the contention of Appellees. 
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Trent testified that the administrative practice was that 
if the ‘face amount of the award’’ on any one contract 
was not over $10,000, then it was handled as a non-Walsh- 
Healey contract. In answer to a question by the Hearing 
Examiner, he said there was nothing ‘‘out of the ordinary”’ 
about awarding ‘‘six contracts in one day to one person, 
all of them under $10,000.”’ (J-A. 75) 


Finally, this Director of Supplies, with eight to ten years 
experience in the position, had this to say about the sep- 
arate transactions, ‘‘. . . I don’t think that we could have 
considered them a single award by the terms of the offers 
or by the terms of the invitations.” (J.A. 84) (Emphasis 
supplied). It was admitted that other Atomic Energy Com- 
mission contracting officers would concur in Mr, Trent’s 
testimony if they were called. In the light of this back- 
ground it strongly appears that the Government’s amend- 
ment of its administrative complaint to allege that there 
was only ‘‘one contract”’ involved was the product of an 
intense desire to impose liability under the Walsh-Healey 
Act. 


Section 1 of the Act provides: 


“In any contract made and entered into by any exec- 
utive department, * * * for the manufacture or furnish- 
ing of materials, supplies, articles, and equipment in 
any amount exceeding $10,000, there shall be included 


the following representations and stipulations . . .”’ 
(Emphasis supplied). (Supra, p. 12) 


Obviously, giving the ordinary meaning to this language 
of the Act, these transactions do not fall within it because 
they were several contracts, none of which, as finally 
agreed upon and performed, exceeded $10,000. But the 
Government urges upon this Court that the contracts can 
be brought within the Act by applying Section 3(e)(3) of 
the Secretary of Labor’s Rulings and Interpretations, #3 
on the Walsh-Healey Act, which provides that ‘‘when a 
single award . , . exceeding $10,000 . . .”? is made ‘‘and for 
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reasons of convenience several formal contracts are is- 
sued .. . each such contract is subject to the provisions 
of the Act” although each contract may be under $10,000. 
(Emphasis supplied). (J-A. 160) However, it can readily 
be observed that the factual situation here does not fall 
within Section 3(e)(3) either because there were siz dif- 
ferent awards made, as testified to by the Government’s 
own witnesses. (J.A. 75, 84) 


Thus it came about that the Government during the 
administrative hearings against plaintiffs relied on yet 
another interpretation of the Act for its conclusion that 
there was really only one contract. There, when ques- 
tioned by the Hearing Examiner as to the authority for 
‘‘erouping’’ the several contracts, Government counsel 
stated that the authority for that theory was a statement 
in a speech by the Secretary of Labor to the United Mine 
Workers Convention in October 1956 ‘‘to the effect that 
the only justification for the Government entering into a 
contract for the delivery of coal in an amount less than 
$10,000 would be that the Government needed less than 
$10,000 worth of coal.’? (J.A, 22) The record shows that 
Government counsel admitted that this was a ‘‘new theory”’ 
and stated that there was a new ruling of the Department 
on it which counsel had not yet been able to get. At the 
request of plaintiffs’ counsel and the Hearing Examiner, 
the Government counsel promised to produce the new ruling 
before the hearing set for April 11, 1957. (J-A. 23) 


At the later hearing Government counsel apologized for 
not producing the ruling and stated that he had specifically 
requested a copy of it from Washington for the hearing 
but had not received it. The Examiner then said that ‘‘as 
far as the record is concerned’’ there was no such ruling 
in existence. (J.A. 24) Later, just before denying plain- 
tiffs’ Motion to Dismiss the Administrative Complaint, the 
Hearing Examiner (without the ‘‘ruling”’ having been sup- 
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plied), asked the rhetorical question: ‘‘Is it appropriate 
for me... to dismiss this case knowing as I do now that it 
is a policy of the Department to group contracts. Now, I 
don’t know under what circumstances but it is the policy of 
the Department to group contracts”’ (Emphasis supplied) 
(J.A. 25). From this, it clearly appears that the Examiner 
was basing his decision against plaintiffs not on the law 
and valid regulations but on a vision of a ‘‘policy of the 
Department.” (See the statement of the proper role of 
a Hearing Examiner in Borg-Johnson Electronics, Inc. v. 
Christenberry, 169 F. Supp. 746 at 754 (S.D.N-Y. 1959)). 


The administrative hearings were terminated on April 
16, 1957. Two weeks later, for the first time, plaintiffs’ 
counsel obtained what they presume is the ‘‘ruling’’ re- 
ferred to in the form of a news release dated May 3, 1957. 
Identified as an “‘interpretation’”’ of Administrator Brown, 
of the Labor Department’s Wages and Hours and Public 
Contracts Division, of Section 3(e)(3) of the Rules and 
Interpretations on the Act, the ruling provided that ‘‘all 
bids from the same person . . . and the total procurement 
from such person . . . constitutes a single award within the 
meaning of Section 3(e)(3) ...”’ (J-A. 158) 


Thus, it appears that the Government was trying to pull 
itself up by its own bootstraps. It was having difficulty in 
holding the plaintiffs subject to the Act, even with the use 
of its amended ‘‘grouping’’ theory of six separate con- 
tracts, so that it now created a new ‘‘interpretation’’ of 
Section 3(e)(3) of the Rules and Interpretations on the 
Act. This is a fagrant case of ex post facto interpretation 
designed to make antecedent transactions fit within the 
proscription of the law. This Court should not sanction 
such administrative highhandedness. 


The Government itself has tacitly recognized that it can- 
not rely on Administrator Brown’s interpretation of Sec- 
tion 3(e)(3) since it has not cited it as authority in any 
of its several memoranda in the District Court or this 
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Court. Of course, the so-called ‘‘interpretation’’ was ac- 
tually a new rule and could not be binding on plaintiffs 
| because it was not promulgated in accordance with the 
Administrative Procedure Act (5 USC, Sec. 1003), which 
requires publication of proposed rules in the Federal Regis- 
ter and an opportunity for interested parties to submit 
comments before the Rule becomes effective. And, even 
assuming that this rule had been adopted properly and in 
advance of the dealings in question here, the uncontro- 
verted evidence shows that the several bids submitted were 
by one agent on behalf of different persons. Therefore, the 
bids in substance coming from different persons, the rule 
would not apply here. 


Assuming, arguendo, that there was here a single award, 
within the meaning of Rule 3(e)(3), that rule would still 
not apply because this is not a situation where several 
contracts were awarded for mere ‘‘reasons of conven- 
ence”. As the Atomic Energy Commission’s contracting 
officer testified, there were several contracts entered into 
because there were, in fact, different agreements, resulting 
from separate offers containing different grades, prices 
and different sources of supply. (J.A. 75) 


There were different principals in the several contracts, 
none of whom had any interest in—or even knowledge of— 
the Government’s agreement with the others. Rather than 
the agreements being issued as several contracts for rea- 
sons of convenience there was thus no reason for combining 
them as one. Indeed, the record shows that the small mines 
which made the several offers for supplying coal were 
incapable of supplying much greater amounts than con- 
tained in the offer. (Supra, p. 6). Consequently, they can 
not be said to have participated in any plot to ‘‘split up”’ a 
bid in order to evade the law. 


In construing and interpreting the law as it applies to 
the case at hand, Appellants believe that this Court should 
take particular note of all the cireumstances surrounding 
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the transactions. For example, plaintiffs considered the 
provisions of the Act and were convinced that their actions 
were not within its scope, and the transactions were very 
similar to others they had previously had with the Govern- 
ment. Also, the Atomic Energy Commission’s contracting 
officers considered the transactions as non-Walsh-Healey 
agreements and treated them administratively as such. 
(Supra, p.9) This evidence of the Government’s own ad- 
ministrative understanding and handling should be given 
special attention in considering the Government’s contra- 
dictory interpretation now before this Court. 


In order to have the instant factual situation fall within 
the scope of the statute, the Government must, of course, 
argue for a liberal construction of the law. And it has 
done so throughout these proceedings. 


However, there exists good reason for not applying the 
canon of liberal construction in this situation. As previ- 
ously noted, the law provides for “‘blacklisting’’ and re- 


fusal of Government contracts for a three-year period to 
any person or firm found to have breached any of the rep- 
resentations required by the Act (41 USC Sec. 37). Ap- 
pellants have alleged, and it should be taken as admitted 
for summary judgment purposes, that they will suffer seri- 
ous and irreparable damage if the Act is held to apply to 
their actions. Appellants do not contend that the law in 
question is, strictly speaking, a penal statute and, therefore, 
cannot say to the Court that it must be strictly construed 
against the Government. (Sutherland, Statutory Construc- 
tion, 3d Ed., Sec. 5605). But Appellants do contend that 
since the statute here is akin to a penal statute in the 
respects just noted, e.g., the blacklisting provision, the 
Court should refrain from construing the statute liberally 
in order to bring the Appellants’ actions within it.’ 


1 Also, in determining the legal effect of the transactions being executed 
in the form of six different contracts, the Court should give consideration to 
the fact that the Government drafted and supplied the different forms and 
the bidder merely filled in the blank spaces. See Calderon v. Atlas Steamship 
Co., 170 U.S, 272, 280 (1898); 12 Am. Jur. Contracts 252. 
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Appellees rely on Rule 3(e)(3), supra, in an effort to 
bring the Appellants within the terms of the statute. But 
if the administrative rule were to be interpreted so as to 
bring these contracts within the terms of the Act, then the 
rule would be invalid as going beyond the will of Congress 
as expressed by the statute. The law clearly states that it 
applies to any contract exceeding $10,000 and there is 
nothing in the Act to justify applying it to several contracts 
for less than $10,000. See United States v. Ozmer, supra. 


The Supreme Court has often referred to ‘‘the wisdom 
of refraining from avoidable constitutional pronounce- 
ments”’ in deciding cases. United States v. International 
Auto Workers, 352 U.S. 567, 590 (1957). Similarly, 
it would seem a wise course for the Courts to interpret an 
administrative regulation, if the circumstances warrant it 
in a given case, so that the question of its validity need not 
be decided. In this case the Court need not pass on the 
validity of the regulation because, as previously noted, a 
reasonable interpretation of it does not require that the 
contracts in question be brought within the regulation. 


The history of the dealings between the parties and the 
administrative proceedings following indicates strongly 
that the Government was endeavoring to entrap the 
plaintiffs in a violation of the Act. Thus, as noted above, 
the Government did not formally accept the correction in 
price of the Asbury contract until the Asbury’s per- 
formance had been fully completed and administrative pro- 
ceedings had been instituted charging plaintiffs with per- 
forming an over-$10,000 contract. (The same belated 
acceptance was made by the Government in the Ozmer case, 
supra.) 


This was in spite of the fact that plaintiffs had notified 
the Atomic Energy Commission officials almost six months 
earlier and before delivery of the coal that there was an 
error in the price and had requested modification. In the 
meantime, the Government agency evidenced acceptance of 
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the price modification by receiving and paying invoices in 
the modified amount. 


When the Government finally did in writing confirm the 
modification it attached a notation that it would, neverthe- 
less, be free to enforce the Government’s rights under the 
Walsh-Healey Act. 


Perhaps even more pertinent to this point is the fact that 
the Government administrators gave no intimation at any 
time that they considered the six separate agreements as 
really ‘‘one contract”’ under the Act until the administra- 
tive complaint against the plaintiffs seemed to require 
bolstering. 


When plaintiffs’ performance had been completed and 
they were informed that the Government was treating the 
transactions as coming within the Act, it was too late for 
the plaintiffs to withdraw. Had they been aware at the 
appropriate time that the Government considered the con- 


tracts about to be performed as Walsh-Healey contracts, 
they could have withdrawn rather than be in violation of 
the law. Of course, the record throughout shows that 
plaintiffs were trying to comply with the law and endeav- 
oring not to enter contracts exceeding $10,000 because they 
were small operators not economically able to make their 
mines conform to the standards set forth in the Act. 


Even if the Appellees were correct in their contention 
that Capitol and the Commission had executed and per- 
formed only one contract here, as that term is used in the 
Act, that conclusion would be of no avail against the As- 
burys. It is beyond any question that the Asburys had 
nothing to do with five of the transactions and, therefore, 
they cannot be held accountable when all of the contracts 
are grouped together to make a ‘‘single contract’’ within 
the Act. 


In view of the facts of the agreement of the parties as 
set forth above and in view of the circumstances surround- 
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ing their transactions, the conclusion is compelling that the 
transactions in which Appellants were involved should not 
have been adjudged, on defendant’s motion for summary 
judgment, to be within the scope of the Act. 


In addition, the undisputed evidence in the record, as 
previously set out, makes it clear that, as a matter of law, 
the transactions in question did not constitute a contract 
exceeding $10,000. Therefore, the plaintiffs’ oral motion 
for summary judgment (J.A. 179) should have been 
granted. 

CONCLUSION 


Upon consideration of the foregoing, it is respectfully 
submitted that: 


1. The Order of the District Court granting Appellees’ 
Motion for Summary J udgment and dismissing the Com- 
plaint and the Intervening Petition should be reversed and 


2. The case should be remanded to the District Court for 


the entry of an order granting the Motion for Summary 
Judgment of the plaintiffs, Capitol Coal Sales, Inc., 
Raymond Asbury, Maurice Asbury and Lee Asbury. 
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COUNTERSTATEMENT OF THE CASE 


This is an action for a judgment declaring that, con- 
trary to the determination of the Secretary of Labor, an 
agreement involving the sale and delivery of coal by ap- 
pellants to an agency of the United States is not covered 
by the Walsh-Healey Public Contracts Act; and for an 
injunction to restrain the appellees from enforcing that 
Act in regard to that transaction. 


(1) 


2 
1. THE UNDERLYING FACTS 


BR. C. George is the owner of Capitol Coal Sales, a sole 
proprietorship, and the president and sole stockholder of 
Capitol Coal Sales, Inc. As such, he is in the business 
of preparing bids ‘and bidding on contracts for the pur- 
chase of coal. Ninety-eight per cent of Capitol Sales’ 
business is with agencies of the United States (J.A. 152). 
During the period of time involved here, Capitol Sales did 
not own or operate any coal mine, but merely submitted 
bids, and entered into contracts as prime contractor with 
the Government agency involved. Capitol Sales had con- 
tracts, usually oral (J.A. 11-12), with a number of small 
coal mine operators (the producers), who agreed to mine 
and deliver the coal on Capitol’s contracts. If the bid 
was accepted, Capitol would place an order with the pro- 
ducer, which would ship the coal directly to the Govern- 
ment agency (J.A. 48). Capitol often did not show its 
contracts to the producers involved (J.A. 11, 93). Capitol 
was paid the contract price by the agency, and it in turn 
paid whatever price had been agreed upon between it and 
the supplier to the supplier on the basis of coal delivered. 

In July 1956, the ‘Atomic Energy Commission deter- 
mined that it needed at least 50,000 tons of bituminous 
coal to be used for heating purposes at its Oak Ridge 
facility “plant K-25” (J.A. 73). Accordingly, on July 20, 
1956, it issued Invitation No. 401-57-4C, which was an 
invitation to bid on all or part of this coal (J.A. 108-112). 
The Invitation provided that the coal was to be delivered 
to Oak Ridge, Tennessee, plant K-25, between August 1 
and October 1, 1956. Bids under the Invitation were to 
be evaluated upon the basis of the heat value of the coal, 
rather than merely upon the price per ton. AEC thus 
sought to obtain the lowest cost per B.T.U., rather than 
the lowest price per ton (J .A. 82, 109). The Invitation 
provided that, if the coal actually contained a higher heat 


1 For the sake of convenience, R. C. George and his two business 
concerns will be called “Capitol Sales.” 
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value than that stipulated in the contract by the con- 
tractor, the contractor was entitled to a premium, based 
upon the amount of the excess, and if the coal had a lower 
heat value, the contractor was subject to a penalty (J.A. 
17, 115-16). 

Capitol Sales, and other interested persons, were sent 
a copy of the Invitation which included one bid form (J.A. 
76). One supplier schedule went out with each bid form, 
but more schedules would be supplied on request. Rather 
than submitting a bid on one bid form, however, Capitol 
asked for and obtained five additional bid forms. Al- 
though the Invitation provided that if coal from more 
than one seam was offered, it could be offered in one bid 
with a separate “schedule” for each source of supply 
(J.A. 108), Capitol filled out the six bid forms and sub- 
mitted the six documents to AEC in response to the sin- 
gle invitation to bid. The first page of each document 
showed the name of the bidder and the award (J.A. 107, 
135, 137, 139, 141, and 143). The supplier “schedule” 
(page 5 of each document) showed the name of the mine 
from which the coal was to be supplied, its guaranteed 
chemical analysis, the total number of tons offered and 
the price per ton (J.A. 112-13, 136, 138, 140, 142, 144). 
Each set was signed by Capitol “as bidder and contrac- 
tor.” Each called for the delivery of 1800 tons of coal 
between August 1, 1956, and October 1, 1956. Each called 
for delivery in weekly installments of 200 tons or more, 
and for delivery at the Oak Ridge K-25 facility. Each 
contained a provision incorporating the stipulations re- 
quired by the Walsh-Healey Act. The separate documents 
were substantially identical except that the price varied 
slightly, and the schedule listed different mines as the 
source of supply, and a slightly different guaranteed 
chemical analysis of the coal (J.A. 71, 107, 119-13, 135- 
144). It would have been entirely acceptable to AEC to 
have Capitol’s bid submitted on one bid form (J.A. 88). 

The bid documents when submitted did not show on 
their face the total price of the coal to be furnished under 
that document (J.A. 32). However, the number of tons 
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and the price per ton were shown on the schedule, so that 
the total price could be computed by simple multiplication. 
This calculation was made by employees of AEC, who 
entered the total price on the first page of each document 
after acceptance of the bid (J A. 32). On five of the bid 
documents the total price was between $9,072 and $9,720 
(J.A. 135, 187, 139, 141, 143). On one document (the 
Asbury lot), however, the price was $5.65 a ton, so that 
(with 1800 tons called for) the total price was $10,170 
(J.A. 107, 112). 

Capitol Sales knew that the producers named in its bid 
did not pay the minimum wages prescribed by the Secre- 
tary of Labor under that Act (J.A. 6, 10, 98-99, 104). 
Capitol Sales also realized that the producers’ mines did 
not meet the minimum safety standards imposed by the 
Act (J.A. 9-10). Capitol had intended to split its bid 
into six parts, each of which was to be less than $10,000, 
so that neither it nor the named suppliers would be sub- 
ject to the obligations imposed by the Walsh-Healey Act 
(J.A. 51). The producers who testified stated that they 
had made it clear to Capitol Sales that they did not want 
to supply coal on contracts covered by the Act (J.A. 10, 
98-99, 104). 

On July 31, 1956, AEC endorsed each of the bid forms 
submitted by Capitol, by which endorsement it accepted 
Capitol’s bid. Each bid document was given a separate 
contract number (J.A. 107, 135, 137, 139, 141, 143). Had 
Capitol submitted the bid on one bid form, rather than 
six, it would have received the award as one contract, 
with one contract number (J.A. 88-90). Capitol received 
notice of the award, and notified the suppliers to begin 
delivering the coal on August 1 (J.A. 6). Deliveries con- 
tinued through August and September and all work was 
completed on or before October 1. AEC paid Capitol the 
contract price for the coal as it was delivered, and Capitol 
in turn paid a lower price to the suppliers (J.A. 6). 

The part of the award designated Contract No. AT 
(40-1)-2351 (hereafter called the Shears lot) named the 
Shears Coal Company, Elk Valley, Tennessee, as the pro- 
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ducer, and stated that the coal would come from the Blue 
Gem mine of that company, which is a deep mine (J.A. 
136). In fact, Capitol had arranged to obtain the coal 
from James W. Douglas, d/b/a Fuel Coal Company (J.A. 
92-3). Capitol Sales’ agent, Mr. Bohennon, did not ask 
where the coal was coming from (J.-A. 102). Douglas did 
not own or operate Shears Coal, had no interest in it, 
and did not know whether or not it was in business (J.A. 
95-6). Shears Coal supplied none of the coal on the 
Shears lot (J.A. 95). Douglas actually obtained the 
greater share of the coal from a strip mine operated by 
the Tennco Coal Company of Briceville, Tennessee (J.A. 
94). Capitol Coal Sales was aware of the fact that he 
was obtaining most of his coal from Tennco (J.A. 101). 
Although the contract provided that AEC be notified if 
any of the coal came from a mine other than that named 
in the contract (J.A. 114), no one ever notified AEC of 
this substitution. On the contrary, the delivery slips for 
each truckload of coal delivered named the Blue Gem 
Mine as the place of origin of the coal (J.A. 96-97). If 
the true origin of the coal had been shown, AEC would 
not have accepted it (J.A. 92). 

Similarly, on the portion of the July 31, 1956 transaction 
Cesignated “Contract No. AT (40-1) 2352” (the S & M lot), 
the producer named in the contract, the S&M Coal Com- 
pany, did not supply all of the coal called for. S&M sup- 
plied approximately 905 tons out of the 1800 tons (J.A. 
105). S & M had agreed to furnish the 1800 tons only if the 
seam it was working on held out (J.A. 105). In fact, the 
seam did run out of coal at that point. S&M Coal Com- 
pany had no obligation to furnish the remaining tonnage 
and did not know whether or not it was furnished (J.A. 
105-6). A portion of the remaining 895 tons was sup- 
plied by Fuel Coal Company (J.A. 96), but the record 
does not indicate the source of the remainder. Although 
Capitol Coal Sales was promptly notified that S & M Coal 
Company would not be able to supply the remaining 895 
tons, neither Capitol Coal Sales nor anyone else informed 
the AEC of that fact. 
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The Asbury Coal Company was the supplier named on 
the portion of the award designated “Contract No. AT 
(40-1)-2354”, (the Asbury lot) (J-A. 113). Asbury Coal 
Company is a partnership consisting of Raymond Asbury, 
Lee Asbury and Maurice Asbury. The partnership owns 
and operates a coal mine in Anderson County, Tennessee.” 

When the bid document on the Asbury lot was returned 
by AEC showing a total price of $10,170, “everyone” in 
the Capitol Sales organization became aware of the fact 
(J.A. 51). George himself “knew something was wrong” 
as soon as he saw that the price was in excess of $10,000 
(J.A. 45). The trouble he anticipated was, of course, 
coverage by the Walsh-Healey Act (J.A. 51). 

George first ascertained that delivery under the con- 
tract had already commenced (J.A. 55). On August 3, 
1956, he wrote to AEC, stating Capitol had “made an 
error in the unit price per ton” on its bid, that the price 
should have been $5.62 per ton, rather than $5.65 per ton, 
and requested a change order to that effect (J.A. 130). 
At $5.62 per ton, the total price on the Asbury lot would 
have been $10,116. On August 4, Asbury Coal received 
a check from Capitol Sales, paying for the first delivery 
on the Asbury lot at a rate of $5.45 per ton. Since Lee 
Asbury knew that Capitol would receive at least 15 cents 
a ton, he realized that the contract price would be over 
$10,000 (J.A. 6). Lee Asbury and Raymond Asbury im- 
mediately went to the Chattanooga office of Capitol Sales 
where they brought the matter to the attenion of agents 
of Capitol Sales (J.A. 6). Asbury Coal had a definite 
understanding with Capitol Sales that it would supply 
no coal on contracts covered by the Walsh-Healey Act 
(J.A. 10). Nevertheless, the agents of Capitol assured 
the Asburys that the matter was already taken care of, 
and to go ahead and deliver the coal (J.A. 6). The As- 
burys were not shown a copy of the contract (J.A. 6). 

On August 6, George wrote to AEC again as follows: 


2For the sake of convenience, the partnership will be referred 
to as “Asbury Coal”, and the mine of the “Asbury mine.” 
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It seems we are certainly good at making errors. 
Please disregard our letter of August 3, 1956 regard- 
ing the price in the subject contract. We now want 
you to change the price of this contract from $5.65 
to $5.55, which is the price that should have been 
shown in our bid from which this contract resulted. 
{J.A. 130.] 
On August 8, AEC acknowledged receipt of the two let- 
ters from George, and stated that Capitol must submit 
evidence “that a mistake actually has been made” if it 
wished to reform the contract for mistake. The letter 
also advised that the local office of AEC had no authority 
to reform the contract, and that any request for a change 
would be referred to AEC’s Washington office for accept- 
ance or rejection (J.A. 131). Capitol did not inform the 
Asburys of this letter (J.A. 56). 

On August 20, Capitol unilaterally determined to in- 
voice the coal at $5.55 (J.-A. 131). On August 21, it 
replied to AEC’s letter of August 8. George stated that 
it was “not our intent to make an offer to you with a 
dollar value in excess of $10,000.” He stated for the first 
time that the $5.65 figure was due to “a simple matter of 
hitting the wrong key on the typewriter”, and that the 
bid price should have been $5.55, all without mention of 
the $5.62 figure contained in the August 3 letter. He also 
suggested that if AEC preferred to cut the tonnage so 
that the price would be below $10,000, “this, of course, 
will be agreeable to us” (J.-A. 132). © 

The persons employed in the performance of the con- 
tract, including those who worked for Asbury Coal and 
the other suppliers, were paid less than $2.24%4 an hour, 
which is the minimum wage prescribed by the Secretary 
of Labor for bituminous coal mine workers in eastern 
Tennessee*® (J.A. 106, 165-66). The Asbury mine was, 
during the period of the performance of the contract, un- 
safe, and hazardous for those who worked within it, and 
fell below the safety standards prescribed by the Walsh- 
Healey Act (J.A. 12-13, 167). Capitol Sales and Asbury 


$29 C.F.R. Part 202. 
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Coal also failed to maintain adequate and accurate records 
of the hours worked by their employees (J.-A. 167). 

No action on the request for reformation on the 
Asbury lot was taken by AEC during the period of the 
performance of the contract. An administrative investi- 
gation concerning the enforcement of the Walsh-Healey 
Act stipulations had begun in the fall, and on December 
26, 1956, an administrative complaint was filed alleging 
violations of the Act’s provisions by Capitol Sales and 
Asbury Coal (J.A. 162). AEC was aware of these en- 
forcement proceedings (J.A. 35). On December 3, 1956, 
Capitol had asked what disposition would be made of its 
request (J.A. 133). Prior to January 14, 1957, Capitol 
had received no indication, either official or unofficial, 
that AEC would accept the proposed reduction in price 
(J.A. 59). By letter of January 14, 1957, AEC proposed 
a modification of the contract, reducing the unit price to 
$5.55 a ton, and the total price to $9,990, subject, however, 
to the following condition: 


This modification is not intended to affect the obliga- 
tions of the Contractor, if any, under or by virtue 
of GP-17, Walsh-Healey Public Contracts Act, or 
under any other provisions of the contract except as 
expressly provided for herein, and it is expressly 
understood that its execution shall not prejudice en- 
forcement by the Government of any such obligations. 
[J.A. 129a] 

Capitol Sales accepted this modification on January 22, 

1957 (J.A. 129a). 

Meanwhile, AEC had determined that pursuant to the 
premium provisions of the contract, Capitol was entitled 
to a premium payment of $54 because the coal delivered 
on the Asbury lot had a higher B.T.U. content than that 
specified in the bid (J.A. 133). This premium placed 
the Asbury lot price above $10,000, even after the modi- 
fication. Capitol disclaimed any desire to receive this 
premium, and sought to return it. 
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2. ADMINISTRATIVE PROCEEDINGS 


On December 26, 1956, an administrative complaint 
was filed in the Department of Labor, charging the plain- 
tiffs with violations of the contractual stipulations of the 
Act, in paying less than minimum wages, failing to keep 
adequate records, and operating an unsafe mine (J.A. 
162). Pursuant to notice, and after the filing of answer, 
amended complaint, motions to dismiss and other plead- 
ings, a hearing was held before a hearing examiner at 
which Capitol Sales and Asbury Coal were each repre- 
sented by counsel. They did not deny the violations, but 
contended only that the Act and the contractual stipula- 
tions were not applicable, because the July 31, 1956 trans- 
action was composed of six distinct contracts, each in an 
amount of less than $10,000. It was stipulated by them 
that if the Act was applicable, they would be liable for 
liquidated damages in the amount of $4,441.41 for under- 
payment of wages (pursuant to See. 2 of the Act, 41 
U.S.C. 36 (J.A. 166). 

On September 16, 1957, the hearing examiner found 
that the Act did apply, that the violations alleged oc- 
curred, and that Capitol Sales and the Asbury Coal were 
liable for the liquidated damages in the stipulated amount. 
He recommended that the Secretary of Labor take no 
action to relieve them of the ineligible list provisions of 
Sec. 3 of the Act (41 U.S.C. 37). This recommendation 
was based on the fact that Capitol Sales had shown no 
willingness in the past to comply with the provisions of 
the Act, and no promise of future compliance. The hear- 
ing examiner indicated, however, that if the Asburys paid 
the liquidated damages due, and placed their coal mine in 
compliance with the provisions with the Federal Mine 
Safety Code, relief from the ineligible list might be war- 
ranted. The hearing examiner found as a fact that Capi- 
tol Sales’ bid in the form of separate documents issued 
in response to the single invitation to bid and the accept- 
ance thereof constituted a single award and, therefore, a 
contract in a sum exceeding $10,000 within the meaning 
of the Act (J.A. 161-174). 
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The plaintiffs perfected an administrative appeal to 
the Administrator, Division of Public Contracts, Depart- 
ment of Labor. In a separate opinion dated April 28, 
1958, the Administrator affirmed the findings of the hear- 
ing examiner. He agreed that the award constituted one 
contract within the meaning of the Act, pointing out that 
the decision to split the bid was made solely by Capitol 
Sales and that it treated the six documents as one trans- 
action, supplying coal from mines other than those desig- 
nated in each separate document. The Administrator 
also found that the Asbury lot itself would have consti- 
tuted a single contract in an amount exceeding $10,000, 
even if the separate documents were considered separate 
contracts. He recommended that the Secretary of Labor 
take no action to relieve Capitol Sales from the ineligible 
list. He also recommended, however, that upon payment 
of its share of the liquidated damages, and compliance 
with the Federal Safety Mine Code, but not otherwise, 
the Secretary take the action necessary to relieve Asbury 


Coal from application of the ineligible list provisions of 
the Act (J.A. 175-9). 

The Secretary of Labor denied the plaintiffs’ applica- 
tion for relief, and submitted the final decision against 
the plaintiffs to the Comptroller General by letter of 
May 31, 1958. 


3. PROCEEDINGS BELOW 


On February 13, 1957, Capitol Sales instituted the pres- 
ent action in the District Court for the Eastern District 
of Tennessee. It petitioned for a declaratory judgment 
that the Act was not applicable, and for a temporary Te- 
straining order and injunction to restrain further admin- 
istrative proceedings. The court denied the petition for 
a temporary restraining order and injunction. The de- 
fendants’ motion to dismiss the complaint for improper 
venue, and on other grounds, was held in abeyance and 
the court later granted Capitol Sales’ motion to transfer 
the case to the District Court for the District of Columbia 
(J.A. Vv). 
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On June 11, 1958, shortly after the final administrative 
decision, Capitol Sales moved in this jurisdiction for a 
temporary restraining order and an injunction, restraining 
the defendants from placing their names on the ineligible 
list of Government contractors, pursuant to Sec. 3 of the 
Act, 41 U.S.C. 37. Asbury Coal petitioned to intervene, 
and for the same relief. A Temporary Restraining Order 
was issued, preventing publication of plaintiffs’ names, 
but also forbidding any of the plaintiffs to enter into any 
Government contracts. The defendants moved to dismiss, 
and opposed the granting of the injunction. The court 
(per Morris, J.) denied the motion to dismiss and granted 
a preliminary injunction. 164 F. Supp. 161. The pre- 
liminary injunction, however, contained a provision for- 
bidding the plaintiffs to enter into Government contracts. 

Meanwhile, and in order to prevent the running of the 
statute of limitations, the United States instituted a suit 
in the Eastern District of Tennessee against the plaintiffs 
for liquidated damages, under See. 2 of the Act, 41 U.S.C. 
36. On September 10, 1958 that Court stayed further 
proceedings until final decision of the case pending in the 
District of Columbia. 

The defendants moved for summary judgment, upon the 
administrative record. The district court granted the de- 
fendants’ motion, finding that the procurement transaction 
of July 31, 1956 constituted a single contract within the 
meaning of the Act, and at any rate, that the Asbury lot 
itself constituted a contract in excess of $10,000 within 
the meaning of the Act (J.A. 179-80). The present appeal 
is taken from this order. 

After the district court’s order granting the defendants’ 
motion for summary judgment, appellants moved in this 
Court for an injunction during the pendency of this 
appeal. That injunction was granted upon condition that 
each of the appellants file a bond in the sum of $10,000 
to protect the United States from possible violations of 
the Act during the pendency of the appeal (Order of 
February 19, 1960). When these bonds were filed, this 
Court ordered an accelerated briefing and hearing schedule 
(Order of February 23, 1960). 


12 
STATUTE, REGULATION, AND RULING INVOLVED 


The Walsh-Healey Public Contracts Act, 49 Stat. 2036, 
as amended, 41 U.S.C. 35 et seq., provides in pertinent 
part: 


§35. Contracts for materials, ete, exceeding $10,000; 
representations and stipulations 


In any contract made and entered into by any 
executive department, independent establishment, or 
other agency or instrumentality of the United States, 
or by the District of Columbia, or by any corporation 
all the stock of which is beneficially owned by the 
United States (all of the foregoing being hereinafter 
designated as agencies of the United States), for the 
manufacture or furnishing of materials, supplies, arti- 
cles, and equipment in any amount exceeding $10,000, 
there shall be included the following representations 
and stipulations: 


(a) That the contractor is the manufacturer of or 
a regular dealer in the materials, supplies, articles, or 
equipment to be manufactured or used in the per- 


formance of the contract; 

(b) That all persons employed by the contractor 
in the manufacture or furnishing of the materials, 
supplies, articles, or equipment used in the perform- 
ance of the contract will be paid, without subsequent 
deduction or rebate on any account, not less than the 
minimum wages as determined by the Secretary of 
Labor to be the prevailing minimum wages for per- 
sons employed on similar work or in the particular 
or similar industries or groups of industries currently 
operating in the locality in which the materials, sup- 
plies, articles, or equipment are to be manufactured 
or furnished under said contract; 


(e) That no part of such contract will be per- 
formed nor will any of the materials, supplies, articles, 
or equipment to be manufactured or furnished under 
said contract be manufactured or fabricated in any 
plants, factories, buildings, or surroundings or under 
working conditions which are unsanitary or hazardous 
or dangerous to the health and safety of employees 
engaged in the performance of said contract. Com- 
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pliance with the safety, sanitary, and factory imspec- 
tion laws of the State in which the work or part 
thereof is to be performed shall be prima-facie evi- 
dence of compliance with this subsection. 


§36. Same; liability for breach; cancellation; com- 
pletion by Government agency; employee’s wages 


Any breach or violation of any of the representa- 
tions and stipulations in any contract for the pur- 
poses set forth in section 35 of this title shall render 
the party responsible therefor liable to the United 
States of America for liquidated damages, in addition 
to damages for any other breach of such contract, 
the sum of $10 per day for each male person under 
sixteen years of age or each female person under 
eighteen years of age, or each convict laborer know- 
ingly employed in the performance of such contract, 
and a sum equal to the amount of any deductions, 
rebates, refunds, or underpayment of wages due to 
any employee engaged in the performance of such 
contract; and, in addition, the agency of the United 
States entering into such contract shall have the right 
to cancel same and to make open-market purchases or 
enter into other contracts for the completion of the 
original contract, charging any additional cost to the 
original contractor. Any sums of money due to the 
United States of America by reason of any violation 
of any of the representations and stipulations of said 
contract set forth in section 35 of this title may be 
withheld from any amounts due on any such contracts 
or may be recovered in suits brought in the name of 
the United States of America by the Attorney General 
thereof. All sums withheld or recovered as deduc- 
tions, rebates, refunds, or underpayments of wages 
shall be held in a special deposit account and shall 
be pe on order of the Secretary of Labor, directly 
to the employees who have been paid less than mini- 


mum rates of pay as set forth in such contracts and 
on whose account such sums were withheld or re- 
covered: Provided, That no claims by employees for 
such payments shall be entertained unless made within 
one year from the date of actual notice to the con- 
tractor of the withholding or recovery of such sums 
by the United States of America. 
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§ 37. Same; distribution of list of persons breaching 
contract; future contracts prohibited 


The Comptroller General is authorized and directed 
to distribute a list to all agencies of the United States 
containing the names of persons or firms found by 
the Secretary of Labor to have breached any of the 
agreements or representations required by sections 
35-45 of this title. Unless the Secretary of Labor 
otherwise recommends no contracts shall be awarded 
to such persons or firms or to any firm, corporation, 
partnership, or association in which such persons or 
firms have a controlling interest until three years have 
elapsed from the date the Secretary of Labor deter- 
mines such breach to have occurred. 


§38. Same; administration; officers and employees; 
appointment; investigations, rules and regulations 


* * © The Secretary of Labor shall have authority 
from time to time to make, amend, and rescind such 
rules and regulations as may be necessary to carry 
out the provisions of sections 35-45 of this title. 


§ 39. Same; hearings by Secretary of Labor; witness 
fees; failure to obey order; punishment 


Upon his own motion or on application of any 
person affected by any ruling of any agency of the 
United States in relation to any proposal or contract 
involving any of the provisions of sections 35-45 of 
this title, and on complaint of a breach or violation 
of any representation or stipulation as provided in 
said sections, the Secretary of Labor, or an impartial 
representative designated by him, shall have the power 
to hold hearings and to issue orders requiring the 
attendance and testimony of witnesses and the pro- 
duction of evidence under oath. * * * and shall make 
findings of fact after notice and hearing, which 
findings shall be conclusive upon all agencies of the 
United States, and if supported by the preponderance 
of the evidence, shall be conclusive in any court of 
the United States; and the Secretary of Labor or 
authorized representative shall have the power, and is 
authorized, to make such decisions, based upon findings 
of fact, as are deemed to be necessary to enforce the 
provisions of sections 35-45 of this title. 
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§ 48a. Applicability of Administrative Procedure Act; 
wage determination; administrative review; judicial 
review 


(a) Notwithstanding any provision of section 1003 
of Title 5, sections 1001-1011 of Title 5 shall be appli- 
cable in the administration of sections 35-39 and 41- 
43 of this title. 

(b) All wage determinations under section 35(b) of 
this title shall be made on the record after oppor- 
tunity for a hearing. Review of any such wage de- 
termination, or of the applicability of any such wage 
determination, may be had within ninety days after 
such determination is made in the manner provided in 
section 1009 of Title 5 by any person adversely 
affected or aggrieved thereby, who shall be deemed to 
include any manufacturer of, or regular dealer in, 
materials, supplies, articles or equipment purchased or 
to be purchased by the Government from any source, 
who is in any industry to which such wage determina- 
tion is applicable. 

(¢) Notwithstanding the inclusion of any stipula- 
tions required by any provision of sections 35-45 of 
this title in any contract subject to said sections, any 
interested person shall have the right of judicial re- 
view of any legal question which might otherwise be 
raised, including, but not limited to, wage determina- 
tions and the interpretation of the terms “locality’’, 
“regular dealer”, “manufacturer”, and “open market’’. 


Sec. 201.104 of the applicable regulations, 1 F.R. 2049 
(November 28, 1936), 41 U.S.C.A. App. 201.104, provides: 


Dealer as agent of undisclosed principal 


Whenever a dealer, to whom a contract within the 
Act and regulations in this part has been awarded, 
causes a manufacturer to deliver directly to the Gov- 
ernment the materials, supplies, articles, or equipment 
required under the contract, such dealer will be deemed 
the agent of the manufacturer in executing the con- 
tract. As the principal of such agent the manufac- 
turer will be deemed to have agreed to the stipulations 
contained in the contract. 


See. 3(e) (3) of Walsh-Healey Public Contracts Act, 
Rulings and Interpretations No. 3, revised as of April 30, 
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1956, [originally published as Sec. 20(e) of Rulings and 
Interpretations No. 2], provides: 


Where a single award is made in an amount ex- 
ceeding $10,000 on a single invitation, and for reasons 
of convenience several formal contracts are issued 
covering the award, each such contract is subject to 
the provisions of the Act, although each may happen 
to be for a sum not exceeding $10,000. 


SUMMARY OF ARGUMENT 


L 


A. The district court lacked jurisdiction because the 
appellants have no standing to challenge the validity of 
the Secretary of Labor’s action. Appellants seek a dec- 
laration that the agreement of July 31, 1956, is not covered 
by the Walsh-Healey Act, and an injunction to restrain 
the appellees from placing their names on the list of those 
ineligible to enter into contracts with the United States. 
But no one has a justiciable right to enter into contracts 
with the United States. The Act was intended to lay 
down procurement guide posts for agents of the United 
States, not to create enforceable rights on potential sellers. 
Since appellants have no legal right to enter into con- 
tracts with the United States, they would suffer no legal 
wrong by having their names placed on the list of those 
ineligible to enter into such contracts, and thus have no 
standing to bring this action. Perkins v. Lukens Steel, 
310 U.S. 113. 

The Fulbright Amendment, Sec. 10 of the Act, was not 
intended to confer standing upon appellants. Sec. 10 pro- 
vides for an action to review wage determinations, states 
that the execution of the Act’s stipulations shall not con- 
stitute any waiver, and makes the Administrative Pro- 
cedure Act applicable. However, the APA left the holding 
in Perkins v. Lukens Steel, supra, unaltered, and does 
not independently confer jurisdiction. Kansas City Power 
& Light Co. v. McKay, 96 U.S. App. D.C. 273, 225 F. 
2d 924, certiorari denied 350 U.S. 884. The questions 
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which appellants seek to have decided here are properly 
raised only in a suit by the United States to collect 
liquidated damages, under Sec. 2 of the Act. 

B. The district court also lacked jurisdiction because 
the United States was an indispensable party. The rights 
of the United States under the agreement of July 31, 
1956 are at issue, and the rights of the United States to 
collect liquidated damages and to refuse to enter into con- 
tracts with appellants are to be decided by this action. 
Reynolds Corp. v. Morse, 84 U.S. App. D.C. 420, 174 F. 
2d 159. 


I. 


At any rate, the district court properly denied relief 
to appellants. The July 31, 1956 agreement was for the 
sale of one commodity by one contractor to one agency 
of the United States, to be delivered to one place, and 
was entered into on one day in response to one invitation 
to bid. Although Capitol Sales split its bid into six docn- 


ments and thereby received its award in the form of six 
documents, the agreement was one contract within the 
meaning of the Act. The construction advocated by ap- 
pellants would allow avoidance of the Act’s obligations 
by bid splitting, and would frustrate the purpose and 
intention of Congress. It cannot prevail. Mitchell v. 
Covington Mills, 97 U.S. App. D.C. 165, 229 F. 2d 506, 
certiorari denied, 350 U.S. 1002, rehearing denied 351 U.S. 
934; Ruth Elkhorn Coals v. Mitchell, 101 U.S. App. D.C. 
313, 248 F. 2d 635, certiorari denied 355 U.S. 953. Also, 
the Secretary of Labor’s interpretation of the Act, applied 
to appellants here, was adopted when the Act was new, 
and has been consistently followed since that time. If 
there were any doubt about the proper construction of 
the Act, the administrative interpretation should control. 
Norwegian Nitrogen Co. v. United States, 288 U.S. 294, 
315; Federal Trade Commission v. Mandel Bros., 359 
US. 385, 391. 


Til. 


In addition, the Asbury lot, even if considered sep- 
arately, was a contract in a sum exceeding $10,000 within 
the meaning of the Act. The bid price on the Asbury: lot 
was $10,170. Although Capitol Sales attempted to have 
the bid document modified to bring it under $10,000 dur- 
ing performance, its attempts were unsuccessful, and the 
eoal was mined and delivered while the price remained 
above $10,000. The right of appellants’ employees to be 
paid the minimum prevailing wage therefore vested. In 
January, 1957 Capitol Sales and AEC agreed to modify 
the contract, reducing the price subject to the express 
understanding that the modification was not to affect or 
prejudice enforcement rights or obligations arising out of 
the Act’s stipulations. Thus the appellants’ obligations 
under those stipulations remained unchanged by the modi- 
fication. 


ARGUMENT 


I. The District Court Lacked Jurisdiction Over 
This Case 


A. Appellants Had No Standing To Bring This Action 
Because The Threatened Action Did Not Constitute 
A Legal Wrong To Them. 


Appellants brought this action to obtain a declaratory 
judgment that the transaction of July 31, 1956, was with- 
out the coverage of the Walsh-Healey Act, and for an 
injunction to restrain the appellees from placing their 
names on the list of contractors ineligible to enter into 
contracts with the United States and its agencies. Because 
the appellants have no legal right to enter into contracts 
with the United States, and because Congress has pro- 
vided that the only judicial review of the Secretary’s de- 
termination should take place in the action by the United 
States to collect liquidated damages under Sec. 2 of the 
Act (41 U.S.C. 36), the district court had no jurisdiction. 
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The “jurisdictional statement” in appellants’ brief states 
that this action was brought “pursuant to 28 U.S.C., Sec- 
tion 2201”, the Declaratory Judgment Act.* It has of 
course long been settled that that Act does not confer 
jurisdiction. Skelley Oil Co. v. Phillips Co., 339 U.S. 667; 
Morgantown Glassware Guild v. Humphrey, 98 U.S. App. 
D.C. 375, 236 F. 2d 670, certiorari denied 352 U.S. 896. 
The Walsh-Healey Act also does not confer jurisdiction 
on the district court. 

1. The question of the reviewability of the Secretary 
of Labor’s actions under the Act was presented shortly 
after its passage. At that time the Secretary of Labor 
adopted minimum wage standards for the steel industry. 
Members of that industry brought a suit against the Sec- 
retary of Labor, and other Government officials, seeking 
an injunction and declaratory judgment on the grounds 
that the Secretary of Labor had exceeded her authority. 
They contended that they had a legal right to bid on 
Government contracts, and that the Secretary had invaded 
that right by illegally construing the Act. An injunction 
was granted them, preventing the Secretary of Labor, 
and other Cabinet officers from giving effect to the Secre- 
tary of Labor’s determinations. The Supreme Court re- 
versed, holding that the plaintiffs had no standing to 
bring the action. Perkins v. Lukens Steel, 310 U.S. 113. 
The basis of the Court’s holding was that no one has a 
right to contract with the Government; and that the Acts 
of Congress regulating the methods of Government pro- 
curement were not intended for the protection of sellers 
or contractors, and conferred no enforceable rights upon 
them. As the Court said: 


Like private individuals and businesses, the Govern- 
ment enjoys the unrestricted power to produce its own 
supplies, to determine those with whom it will deal, 
and to fix the terms and conditions upon which it will 
make needed purchases. Acting through its agents 
as it must of necessity, the Government may for the 


4The petition which constitutes the complaint has no jurisdic- 
tional allegation (J.A. 1-3). 


20 


purpose of keeping its own house in order lay down 
guide posts by which its agents are to proceed in the 
procurement of supplies, and which create duties to 
the Government alone. It has done so in the Public 
Contracts Act. That Act does not depart from but 
instead embodies the traditional principle of leaving 
purchases necessary to the operation of our Govern- 
ment to administration by the executive branch of 
Government, with adequate range of discretion free 
from vexatious and dilatory restraints at the suits of 
prospective or potential sellers. It was not intended 
to be a bestowal of litigable rights upon those de- 
sirous of selling to the Government; it is a self- 
imposed restraint for violation of which the Govern- 
ment—but not private litigants—can complain. [310 
U.S. at 127] 


In this legislation Congress did no more than instruct 
its agents who were selected and granted final author- 
ity to fix the terms and conditions under which the 
Government will permit goods to be sold to it, The 
Secretary of Labor is under a duty to observe those 
instructions just as a purchasing agent of a private 
corporation must observe those of his principal. In 
both instances prospective bidders for contracts de- 
rive no enforceable rights against the agent for an 
erroneous interpretation of the principal’s authoriza- 
tion. For erroneous construction of his instructions, 
given for the sole benefit of the principal, the agent 
is responsible to his principal alone because his mis- 
construction violates no duty he owes to any but his 
principal. The Secretary’s responsibility is to supe- 
rior executive and legislative authority. Respondents 
have no standing in court to enforce that responsi- 
bility or to represent the ublic’s interest in the Sec- 
retary’s compliance with the Act. [310 U.S. at 129] 


The holding in Perkins v. Lukens Steel, supra, was re- 
inforced by Endicott-Johnson v. Perkins, 317 U.S. 501, 
507-509. In that case the Secretary of Labor sought an 
administrative subpoena to obtain the defendants’ records, 
in order to determine whether or not the defendant was 
in violation of the contractual stipulations required by the 
Act. The district court agreed with the defendants’ con- 
tention that the Act did not apply to certain plants of the 
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defendant and, therefore, refused to enforce the subpoena. 
The court of appeals reversed. The Supreme Court 
affirmed the court of appeals’ decision, holding that the 
determination of the question of the coverage of the Act 
is for the Secretary, rather than the district court. “Con- 
gTess sought to have the procurement officers advised by 
the experience and discretion of the Secretary, rather 
than of the district court.” 317 U.S. at 509. It was the 
Secretary who must draw the inferences from the basic 
facts and make findings based on them. Jd. Similarly, in 
this case, it is for the Secretary rather than the district 
court to determine whether or not the Act applies to the 
contract (or contracts) in question here. Consequently, 
the district court’s order dismissing the complaint should 
be affirmed on the ground that it was without jurisdiction. 

Judge Morris, in his opinion denying the motion to dis- 
miss for want of jurisdiction, attempted to distinguish 
Perkins v. Lukens Steel, supra, on the ground that that 
case involved a minimum wage determination, and that 
this case involves the question of the application of the 
Act to an individual contract and individual contrac- 
tors. However the distinction is one without a differ- 
ence. The basis of the Court’s decision in Perkins 
was that potential contractors have no legal or enforce- 
able right to bid on or enter into contracts with the 
United States. That reasoning is wholly applicable here. 
Since appellants have no right to do business with the 
Government, they suffer no legal injury when their names 
are placed on the list of contractors ineligible to do busi- 
ness with the Government. 

2. The Act, moreover, shows the Congress did not in- 
tend to confer standing to sue on persons whom the Sec- 
retary of Labor determined should be on the list of those 
ineligible to enter into contracts with the United States. 
Section 3 of the Act (41 U.S.C. 37) provides that a con- 
tractor’s name shall remain on the list until three years 
have elapsed from the Secretary of Labor’s determination 
of the contractor’s breach. Congress would hardly have 
computed the time from the date of the Secretary’s de- 
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termination, if it intended that determination to be subject 
to judicial review.’ 

Nor does the so called Fulbright Amendment, Sec. 10 
of the Act (66 Stat. 308, 41 U.S.C. 48a), confer standing 
upon the appellants or jurisdiction upon the district 
court’ Sec. 10(a) (41 US.C. 43a (a)) merely makes 
the Administrative Procedure Act applicable to proceed- 
ings under the Walsh-Healey Act. Appellants of course 
were not adversely affected or aggrieved by agency 
action “within the meaning of any relevant statute.” 
Since, as we have shown above, appellants will suffer no 
legal injury by having their names placed upon the list 
of ineligible contractors, the APA does not entitle them 
to bring this action. On the contrary, as this Court has 
recognized, the legislative history of the APA reveals 
that Congress specifically intended to leave unchanged the 
holding and reasoning of Perkins v. Lukens Steel, supra, 
Kansas City Power & Light Co. v. McKay, 96 U.S. App. 
D.C. 273, 281, 225 F. 2d 924, 932, certiorari denied, 350 
US. 884. It is of course well settled that the APA does 
not confer jurisdiction on a party who does not other- 
wise have standing. Kansas City Power & Light Co. v. 
McKay, supra. 

Sec. 10(b) of the Act (41 U.S.C. 48a (b)), which gave 
standing to members of an industry to seek judicial review 
of wage determinations, obviously has no application 
here. 

Similarly Sec. 10(c) of the Act (41 U.S.C. 48a (¢)) does 
not confer standing on the appellants. That section was 
designed solely to allow the contractor to raise, in the 
appropriate proceeding, questions of coverage, in spite 
of having signed a contract containing the Walsh-Healey 


SIf the Act be read literally, appellants here have already con- 
sumed 2 years of the 3 year period without yet having their names 
placed on the list. 


6 Appellants apparently agree that the Fulbright Amendment 
does not give the court jurisdiction, since they did not even in- 
clude it among the “Statutes Involved” in their brief (see pp. 
12-14). 
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stipulations. In other words Congress intended that the 
stipulations should not constitute a waiver of the right to 
challenge the Act’s applicability. As the conference re- 
port on the Fulbright Amendment stated, Section 10 (c) 
was designed to allow the contractor to raise “any legal 
question (including the applicability of the Act) to the 
same extent as any such question could be raised if the 
stipulation were not in the contract” (emphasis supplied). 
Conference Report No. 2352, 82d Congress, 2d Sess., p. 
27 (June 28, 1952). This Court recognized the sole pur- 
pose of Sec. 10 (c) when it paraphrased that section in 
the following language: 


That is, a contractor who has been required to in- 
clude a minimum wage stipulation in a contract need 
not perform the stipulation if the requirement was 
not in accordance with law. [Mitchell v. Covington 
Mills, 97 U.S. App. D.C. 165, 168, 229 F. 2d 506, 
509, fn. 4, certiorari denied 350 U.S. 1002, rehearing 
denied 351 U.S. 934] 
Since Sec. 10 (c) merely does away with the possibility 
of waiver caused by signing the Act’s stipulations, it was 
not intended to and does not confer standing on appel- 
lants. 

3. Congress intended that all legal questions, including 
that of the applicability of the Act to any given contract, 
should be raised in the suit by the United States to collect 
the liquidated damages due the contractor’s employees 
(under Sec. 2 of the Act, 41 U.S.C. 36). Such a suit is 
now pending in the Eastern District of Tennessee. The 
difference between the orderly procedure which would 
allow such questions to be raised in the Government’s 
enforcement action, and the procedure followed here is 
apparent. The final administrative determination that 
appellants were in violation of the Act’s stipulations was 
made in April, 1958 (J.A. 175-9). Yet, by virtue of the 
delays occasioned by this action, and the incident tem- 
porary restraining orders and injunctions, the procure- 
ment officers have been forced to continue to award con- 
tracts with the United States to the appellants. As Judge 
Danaher has said in an analogous situation: 
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No one is forced to bid for Government contracts. 
Not foreign to our problem are the considerations 
reasoned by this court in Alabama Power Co. v. Ickes. 
I believe the Congressional interest in the attainment 
of the objectives of the Walsh-Healey Act and the 
Government’s undoubted right to lay down the con- 
ditions upon which its own business will be conducted 
compel a strict construction of the Fulbright amend- 
ment, Any other view makes a shambles of the 
Walsh-Healey Act, for the delays and confusion 0c- 
casioned by the hordes of “parties” render a deter- 
mination obsolete and ineffective. [Mitchell v. Cov- 
ington Mills, supra, 229 F. 2d at 511 (concurring 
opinion).] 

Congress has not modified the settled doctrine that 
issues involving the enforcement of the Walsh-Healey 
Act should not be raised judicially except in the enforce- 
ment actions which are brought by the United States to 
collect liquidated damages. This Court should not do so 
now. 


B. The United States Is An Indispensable Party 


The district court also lacked jurisdiction for an in- 
dependent, although related, reason. This action was 
brought against the Secretary of Labor and the Comp- 
troller General. Allegedly involved is action by the 
Secretary in excess of his authority. Yet the real party 
in interest is the United States. If appellants were suc- 
cessful they would obtain a judgment declaring that the 
agreement of July 31, 1956 consisted of six contracts, none 
of which was covered by the Walsh-Healey Act. The 
result of such a judgment would be that the appellants’ 
names would not be placed on the list of contractors in- 
eligible to do business with the United States, and that 
the Secretary would be prevented from prosecuting the 
enforcement action against appellants. The United States 
would not be able to refuse to enter into contracts with 
appellants on account of their performance of the agree- 
ment of July 31, 1956, and would not be allowed to recover 
the liquidated damages due under Sec. 2 of the Act (41 


U.S.C. 36). While the Secretary of Labor is the nominal 
party defendant, then, the rights to be adjudicated are 
those of the United States. For that reason the United 
States is an indispensable party. 

This Court has held the United States is an indispensa- 
ble party in a case closely resembling the one at bar. 
Reynolds Corp. v. Morse, 84 U.S. App. D.C. 420, 174 F. 
2d 159, affirming on the opinion below, 81 F. Supp. 137. 
There plaintiff sought a judgment declaring, among other 
things, that its name could not be placed on the list of 
those ineligible to enter into contracts with the United 
States, because the three year period prescribed by Sec. 3 
of the Act had already run; and that a statute of limi- 
tations for bringing the enforcement action for liquidated 
damages had also run. The district court held that the 
United States was an indispensable party, and dismissed 
the action for want of jurisdiction, because: 


... what the suit seeks is a judgment barring possible 

claims by the United States. The United States is 

the primary party in interest. [81 F. Supp. at 138] 
This Court affirmed on Judge Letts’ opinion. Similarly, 
since the United States has not been joined as a party 
defendant here,” the district court did not have jurisdic- 
tion to determine its rights. 

The United States is, of course, always a party in the 
enforcement action under Sec. 2 of the Act. Since the 
enforcement action is the one in which both of the real 
parties in interest are parties to the action, it is in that 
suit that the applicability of the Act and the rights of 
the parties should be determined.® 


7We know of no statute by which the United States has con- 
sented to be sued in a case of this kind. 


8 Although the propriety of placing the names of contractors on 
the list of ineligible contractors may not be directly in issue in 
the enforcement action, a successful defense of the enforcement 
action would result in the removal of the contractors’ names by 
the Secretary. 
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Il. The Secretary of Labor and the District Court Prop- 
erly Considered the Agreement of July 31, 1956, As 
One Contract In a Sum Exceeding $10,000 Within the 
Meaning of the Walsh-Healey Act 


As set forth above, we believe that the district court 
lacked jurisdiction over this case, because the appellants 
have no standing and because the United States was an 
indispensable party which was not and could not be joined. 
If this Court agrees, the merits of the controversy need 
not be reached. In any event, the district court clearly 
could grant the appellants no relief if the appellees were 
acting lawfully within the scope of their authority. In 
the next two sections we show that the district court prop- 
erly denied appellants’ claim for relief, because the agree- 
ment of July 31, 1956, was covered by the Walsh-Healey 
Act and the acts of the appellees were therefore entirely 
lawful. 

The agreement of July 31, 1956, was between the AEC 
and Capitol Sales as “bidder and contractor.” Capitol 
Sales’ bid was submitted in response to a single invitation 
to bid, and was for one commodity to be delivered to one 
place. The deliveries were to be made weekly from 
August 1 to October 1, 1956. The acceptance of Capitol’s 
bid by AEC was made on one date, July 31, 1956. In 
substance, then, the agreement was one contract for the 
sale of 10,800 tons of coal by Capitol Sales to AEC, for 
the price of $57,312. So considered, of course, the trans- 
action is covered by the Walsh-Healey Act. 

Appellants concede that they paid less than minimum 
wages and that the Asbury mine did not meet the mini- 
mum safety requirements imposed by the Act. Because 
Capitol Sales submitted its bid in the form of six sepa- 
rate documents, the agreement of July 31, 1956, was made 
on six separate documents, each of which had separate 
contractual numbers. Appellants argue that for this 
reason the transaction must be considered as six separate 
contracts and that none of them are covered by the Walsh- 
Healey Act since each was below the minimum of $10,000 
prescribed by Section 1 of the Act, 41 U.S.C. 35. 
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The purpose of the Act, its legislative history, its con- 
sistent administrative interpretation, its language, and 
the facts and circumstances of this case all show that the 
Secretary of Labor and the district court properly looked 
to the substance, rather than the form, of the agreement 
of July 31, 1956, and properly considered it one contract 
in an amount of $57,312 covered by the provisions of the 
Act. 

1. The policy and purpose of the Walsh-Healey Act are 
clear. This Court recently summarized them in Mitchell 
v. Covington Mills, 97 U.S. App. D.C. 165, 166-7, 229 F. 2d 
506, certiorari denied, 350 U.S. 1002, rehearing denied, 351 
U.S. 934: 


* * * By statute and regulation, government contracts 
must go to the lowest responsible bidder. Until the 
Walsh-Healey Act was passed, it followed that the 
government, though it urged industry to maintain 
adequate wage standards, was often compelled to un- 
dermine them by contracting with low-wage concerns. 
The Walsh-Healey Act sought to support standards 
by withholding contracts from such concerns. “This 
Act’s purpose was to impose obligations upon those 
favored with Government business and to obviate the 
possibility that any part of our tremendous national 
* expenditures would go to forces tending to depress 
‘wages and purchasing power and offending fair social 
standards of employment. As stated in the Report 
of the House Committee on the Judiciary * * *, 
‘The object of the bill is to require persons having 
contracts with the Government to conform to certain 
labor conditions in the performance of the contracts 
and thus to eliminate the practice under which the 
Government is compelled to deal with sweat shops.’” 
Perkins v. Lukens Steel Co., 310 U.S. 113, 128, 60 
S.Ct. 869, 877, 84 L.Ed. 1108. The Act’s “purpose is 
to use the leverage of the Government’s immense 
paras power to raise labor standards.” Endicott 
ohnson Corp. v. Perkins, 317 U.S. 501, 507, * * *. 


Thus, the Act was intended to allow only contractors who 
paid minimum wages and maintained safe and sanitary 
places of work to compete for the privilege of doing 
business with the Government. See also Ruth Elkhorn 
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Coals v. Mitchell, 101 U.S. App. D.C. 313, 248 F. 2d 635, 
638, certiorari denied, 355 U.S. 953; H. Rept. 2946, 74th 
Cong., 2d Sess.; Sen. Repts. Nos. 1157 and 1193, 74th 
Cong., 1st Sess. 

The Congressional intention in imposing the $10,000 
exemption or limitation contained in Section 1 of the Act 
is also reasonably clear from the legislative history. The 
original bill passed by the House contained a $2,000 limit. 
However, in the hearings before the Senate Committee a 
representative of the War Department objected to the low 
limit because of the administrative burden entailed.” 
After this criticism the Senate Committee raised the 
$2,000 limit to $10,000, and the bill was passed with that 
limitation. Thus, the $10,000 limitation was adopted for 
the administrative convenience of the Government 
agencies. The limitation was not designed to assist con- 
tractors on small Government contracts; and was clearly 
not intended to provide a loophole through which con- 
tractors on large procurements could avoid the obligations 
of the Act by splitting their bids into several parts, each 
of which is less than $10,000. 

In accordance with the overall Congressional purpose 
in passing the Act and pursuant to the specific Congres- 
sional intention in regard to the $10,000 limitation, the 
Secretary of Labor adopted, shortly after passage of the 
Act, an interpretation of the $10,000 limitation which 
provided that an award in excess of $10,000 made in re- 
sponse to a single invitation to bid is subject to the Act, 
although it may happen to consist of several formal con- 


® He stated, “The multiplicity of transactions of this nature con- 
ducted by the many ordinance establishments situated throughout 
the United States will place a tremendous burden not only upon 
the Department of Labor in its efforts to administer the Act, but 
also upon the [War] Department in the preparation of data 
**+#*” (Senate Hearings on Walsh Bill S. 3055 and Healey Bill 
ELR. 11554, 74th Cong., 2d Sess., p. 166.) 


10The Comptroller General so recognized in his decision B- 
121.227 dated September 14, 1954. 
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tracts, each for a sum less than $10,000.% The Depart- 
ment of Labor has consistently followed this interpreta- 
tion of the Act.? 

2. In light of the Congressional purpose and intent, 
and the consistent administrative interpretation of the 
Act, the application of the language of the Act to the 
facts of this case is clear. Section 1 of the Act provides 
that it shall apply to “any contract * * * for the manv- 
facture or furnishing of materials, supplies and equip- 
ment in any amount exceeding $10,000.” 41 U.S.C. 35. 

The agreement of July 31, 1956, was for the sale of 
10,800 tons of coal for $57,312 from Capitol Sales to AEC. 
In substance, then, there was but one bid, one award and 
one contract. If Capitol Sales had chosen to submit its 
bid in one document, it would have been awarded the con- 
tract in one document. The invitation to bid itself stated 
that if a bidder wished to furnish coal from more than 
one source, he could do so merely by attaching a separate 
schedule to the bid for each source, and that “additional 
copies of the Schedule will be provided upon request” 
(J.A. 108). Thus, if Capitol Sales wished to submit a 
bid for coal from each of the six sources of supply, the 
Invitation contemplated that it do so in one bid with six 
separate schedules. If the bid had been submitted in 
this form, it would have resulted in one contract, both 
in substance and in form (see J.A. 88). Of course, if 
the award had been made in one contract document, ap- 
pellants would be forced to concede that the Act applied. 


11 Section 20(e), Walsh-Healey Public Contracts Act, Rulings 
and Interpretations No. 2 (1939). The Supreme Court took notice 
of these rulings in Endicott-Johnson v. Perkins, 317 U.S. 501, 504 
n. 7. 


122The interpretation appeared in BNA Wage and Hour Man- 
ual, 1941 ed., pp. 819-939, at 827 and in subsequent editions. At 
the time of the instant award it appeared as Sec. 3(e)(3), Rulings 
and Interpretations No. 3, revised as of April 30, 1956, BNA Wage 
and Hour Manual Binders VI, pp. 80:75 to 80:106 at 80:77. 


13 Appellants’ suggestion (p. 23 of the brief) that AEC con- 
tracting officers and not Capitol “originated the idea of sending 
six separate bids” is without foundation in the record or in fact. 
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Therefore, it is solely because Capitol Sales obtained five 
additional bid forms, and submitted its bid in the form 
of six documents, that appellants argue that the Act does 
not apply. Since there was in substance but one award 
and one contract, the agreement of July 31, 1956, was 
one contract in the sum of $57,312, and was therefore 
covered by the Act. 

The record reveals, moreover, that the purpose of Capi- 
tol Sales in submitting its bid in the form of six separate 
documents each, it intended, in a sum of slightly less than 
$10,000 was to avoid the obligations imposed by the Act. 
Each of the producers who testified stated that Capitol 
Sales had agreed not to enter into any contracts cov- 
ered by the Act (J.A. 10, 98-99, 104). George him- 
self stated that “we did not intend to make a Walsh- 
Healey contract” (J.A. 51). Thus, appellants contend in 
effect that a contractor can avoid the obligations of the 
Walsh-Healey Act merely by splitting his bids on any in- 
vitation into several parts each of which is for a sum 
less than $10,000. Any reading of the Act which would 
allow a contractor to avoid its obligations by bid split- 
ting would exalt literalness over Congressional purpose 
and form over substance. Courts should be and have 
been hostile to such devices, used to avoid statutory obli- 
gations, particularly the obligations imposed by remedial 
legislation, such as wage-and-hour statutes. Walling v. 
Youngerman Reynolds, 325 U.S. 419; Walling v. Helmer- 
ich, 323 U.S. 37; Madison Ave. Corp. v. Asselta, 331 US. 
199; Mitchell v. Strickland Transportation Co., 228 F. 2d 
124, 126-8 (C.A. 5). 

This Court has rejected a literal reading of this Act 
in favor of a construction which was in accord with the 
overall Congressional purpose and intent. Mitchell v. 
Covington Mills, 97 U.S. App. D.C. 165, 229 F. 2d 506, 
certiorari denied, 350 U.S. 1002, rehearing denied, 351 
U.S. 934; see also Ruth Elkhorn Coals v. Mitchell, 101 
U.S. App. D.C. 313, 248 F. 2d 635 (1957), certiorari de- 
nied, 355 U.S. 953. Clearly, the Congressional purpose 
can be fulfilled in this case only by looking to the sub- 
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stance of the agreement of July 31, 1956, and by con- 
sidering it one contract. 

3. Appellants contend, without support in the record 
or authority of any kind, that Capitol Sales was merely 
a “nominal bidder or contractor”, and that each of the 
suppliers was a principal on a contract, with Capitol Sales 
merely an agent (Appellants’ Brief, p. 6 and p. 27). Yet 
on each separate bid document Capitol Sales twice desig- 
nated itself as “bidder or contractor”, without limitation 
of any kind (J.A. 107, 113, 134, 135, 136, 137, 138, 139, 
140, 141, 142, 143, 144). Having represented itself as the 
bidder and contractor on the contract, Capitol Sales can- 
not avoid its obligations by now repudiating that repre- 
sentation. 

Even if it could disavow the representation, however, 
the record shows beyond dispute that Capitol Sales was 
the prime contractor in substance and fact as well as by 
its own representation. When testifying, George stated 
that he was the prime contractor (J.A. 43). The sup- 
pliers named in the schedules, who appellants are now 
attempting to classify as principals, apparently never even 
saw the contracts (J.A. 11, 93). Nothing in the record 
indicates that the producers had any control over Capitol. 
On the contrary, Capitol seems to have told the producers 
when and where to deliver the coal (J.-A. 12). Capitol 
was paid the contract price by AEC, and paid the sup- 
pliers a lesser price on its own checks (J.A. 6, 49). Of 
equal importance is the fact that the producers named 
were under no obligation to AEC. On the S&M lot, for 
instance, Capitol Sales agreed to supply 1800 tons of coal 
from the S&M mine (J.A. 188). Yet the S&M Coal 
Company had agreed to furnish 1800 tons only if the seam 
it was working held out (J.A. 105.) In fact the seam did 
not hold out, and S&M made no efforts to furnish the 
remainder (J.A. 105-6). It was Capitol Sales’ obligation 
to supply it. Similarly, on the Shears lot, the Shears Coal 
Company was apparently out of business at the time 
Capitol submitted its bid. Yet appellants would have it 
as the principal on the contract. 
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Appellants rely heavily on the testimony of a procure- 
ment officer of AEC, Mr. Trent, who testified that AEC 
considered the six documents submitted by Capitol as six 
separate offers, and the resulting documents as six sepa- 
rate contracts. However, Trent was merely testifying 
about AEC’s treatment of the matter, and made it clear 
that he was not attempting to interpret the Walsh-Healey 
Act, which is a matter outside of his competence (J.A. 
87). 

4. Appellants also argue that the situation at bar does 
not come within the language of the Secretary of Labor’s 
interpretation of the $10,000 limitation. That interpre- 
tation is set forth in the following language: 


Where a single award is made in an amount exceeding 
$10,000 on a single invitation, and for reasons of 
convenience several formal contracts are issued cov- 
ering the award, each such contract is subject to the 
provision of the Act, although each may happen to be 
for a sum not exceeding $10,000. 

Appellant’s argument is that there were in this instance 
six separate awards (see Appellants’ Brief p. 25). This 
argument again raises form above substance. While there 
was of course an “award” space on each of the six docu- 
ments, in substance there was one award to Capitol Sales 
on its bid. It is particularly inappropriate to raise form 
above substance in construing this interpretation, which 
itself was designed to look to the substance of the trans- 
action. Moreover, the Department of Labor has consist- 
ently held that the issuance of multiple contracts to a 
single bidder constitutes a single award within the mean- 
ing of the interpretation and the Act (J.A. 175). See also 
Decision of the Comptroller General, No. B-121,227, dated 
September 14, 1954. 

Appellants’ argument that the interpretation is inappli- 
cable because the award here was not split into several 
parts “for reasons of convenience” is frivolous. The in- 
terpretation is applicable even where the contract is split 
for the convenience of the contracting agency. The situ- 
ation in this case, where the bid was split to avoid the 
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obligations of the Act, is of course a stronger one for 
the application of the interpretation. 

5. Appellants challenge the correctness of the inter- 
pretation (which they sometimes refer to under the mis- 
nomer of “regulation”, see Appellants’ Brief p. 29) as 
applied to this situation. As we have shown above, the 
Congressional purpose in adopting the Act and the legis- 
lative history of the $10,000 limitation require an inter- 
pretation of the Act which looks to substance rather than 
form to thwart attempts to avoid the Act’s obligations by 
devices such as the bid splitting used here. If there were 
any doubt as to the proper interpretation of the Act, how- 
ever, the doubt should be resolved by reference to the 
administrative interpretation. Where as here, an act is 
administratively interpreted when new by those charged 
with the responsibility of enforcing it, and that inter- 
pretation is consistently followed, it should not be over- 
turned by the courts except for the most compelling rea- 
sons. Norwegian Nitrogen Co. v. United States, 288 U.S. 
294, 315; United States v. American Trucking Association, 
310 U.S. 534, 549; Federal Housing Authority v. Darling- 
ton, 358 U.S. 84, 90; Federal Trade Commission v. Mandel 
Brothers, 359 U.S. 385, 391. This Court has recently fol- 
lowed this canon of statutory interpretation in cases in- 
volving the very Act in question here. Mitchell v. Coving- 
ton Mills, 97 U.S. App. D.C. 165, 229 F. 2d 506, certiorari 
denied, 350 U.S. 1002, rehearing denied, 351 U.S. 934; 
Ruth Elkhorn Coals v. Mitchell, 101 U.S. App. D.C. 313, 
248 F. 2d 635 (1957), certiorari denied, 355 U.S. 953. 

6. Appellants have belatedly attempted to show im- 
propriety in the Hearing Examiner’s decision by implying 
that he relied upon an unpublished ruling or policy adopt- 
ed subsequent to the performance of the contract involved 
here (Appellants’ Brief pp. 25-27). This contention is 
based solely upon a remark of the Hearing Examiner 
which indicates that he had not previously been aware 
of the Department’s interpretation of the Act. Actually 
the interpretation was by its own terms merely a restate- 
ment of the long standing Departmental interpretation, 
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and not in any way a new interpretation or policy (J.A. 
158). The Hearing Examiner’s decision and the decision 
of the Administrator show clearly that they are based 
solely upon the Act and the Department of Labor’s con- 
sistent and published interpretation of it (J.-A. 161-179). 

7. Lastly, appellants suggest, without argument or au- 
thority, that Asbury Coal would not be liable if the July 
31, 1956 agreement is considered one contract within the 
meaning of the Act, unless the Asbury lot is considered 
by itself a contract in a sum exceeding $10,000.* The 
basis for the liability of Asbury Coal is found in § 201.104 
of the Regulations, 41 U.S.C.A. App. 201.104, 41 C.F.R. 
201.104 (set forth on p. 15 of this brief, supra). This 
section provides that a supplier who delivers directly to 
the Governmental agency is liable for violations of the 
Walsh-Healey Act stipulations although he may not be a 
signer of the contract. There is no requirement that the 
supplies which he delivers have a value in excess of 
$10,000. This regulation has not been challenged here 


and applies to Asbury Coal.” 


III. In Addition, the Secretary of Labor and the District 
Court Properly Regarded the Asbury Lot Itself As a 
Contract In An Amount Exceeding $10,000. 


The conclusion of the Secretary of Labor and the dis- 
trict court that the agreement of July 31, 1956 was one 
contract within the meaning of Sec. 1 of the Act is, we 
believe, clearly correct. However, we show here that the 
second independent basis for the district court’s decision 
was also correct. 

The Asbury lot bid was originally in an amount exceed- 
ing $10,000. Capitol Sales, upon realizing that fact, at- 


14 As we show in the next section of this brief, the Asbury lot 
is, even considered separately, a contract in a sum exceeding 
$10,000. 


15 See also, Sec. 3la of the Rulings and Interpretations No. 3. 
Asbury’s remedy, if any, lies in a suit by it against Capitol Sales 
for breach of the agreement not to enter into Walsh-Healey Con- 
tracts (J.A. 10), and for misrepresentation. 
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tempted to amend the document early in August 1956 
after deliveries had already started. However, the AEC 
did not at that time agree to reduce the price. By the 
time that AEC did agree to an amendment reducing the 
price below $10,000, the work on the contract had been 
entirely performed. Consequently, the plaintiffs had been 
unjustly enriched in the amount of their underpayments 
of wages, and a right of action (enforceable by the United 
States) for the underpayment had vested in the plaintiffs’ 
employees. Mitchell v. Riegel, 104 U.S. App. D.C. 139, 
259 F. 2d 954; United States v. Winegar, 254 F. 2d 693 
(C.A. 10). The parties to the contract could not by a 
subsequent amendment divest the employees of such a 
cause of action. Moreover, the amendment did not pur- 
port to divest the employees of such a right. The amend- 
ment, to which Capitol Sales agreed, specifically reserved 
the rights under the Act which had accrued (J.A. 129a). 
The case relied upon by appellants on this point is 
clearly distinguishable. In United States v. Ozmer, 181 
F. 2d 508 (C.A. 5), performance of the contract had not 
begun when the parties orally agreed to reduce the con- 
tract price below the $10,000 minimum. The court relied 
heavily upon this fact and pointed out that it was “horn- 
book law” that parties can orally change a written con- 
tract which remained unperformed. 181 F. 2d at 510. 
Also, the reduction in price in that case was meant to 
comply with law (OPA maximum prices) rather than to 
avoid it, as in this case. Perhaps most important, how- 
ever, is the fact that in that case the contracting officer 
made no attempt to preserve the contractual rights of 
the United States under the Act’s contractual stipulations. 
To allow the plaintiffs to avoid the effects of the Walsh- 
Healey Act merely by reducing the contract price, after 
performance and payment, would only be to assist them 
in evading their contractual responsibilities, and to frus- 
trate the aims and purposes of the Act. The courts look 
with disfavor upon such transparent devices. Walling v. 
Youngerman-Reynolds, 325 U.S. 419; Mitchell v. Strickland 
Transportation Co., 228 F. 2d 124, 126-128 (C.A. 5). 
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Appellants’ argument that the Asbury lot by itself is 
not a contract in a sum exceeding $10,000 is based on 
three erroneous premises. The contract was not per- 
formed as a contract for less than $10,000 (contrary to 
the appellants’ statement, p. 18 of their brief). There 
was no agreement, formal or informal, to modify the con- 
tract prior to January, 1957 (J.A. 59). Therefore, the 
contract was performed as a contract for $10,170. Capi- 
tol Sales’ unilateral determination to invoice the coal 
at $5.55 obviously had no bearing on the contract price, 
and AEC was in no way agreeing to a modification by 
paying only the amounts invoiced.”® 

Secondly, appellants misconceive the nature of the rights 
and obligations involved here. Appellants had an obliga- 
tion to pay their employees the minimum wage applicable 
in the area, $2.2414 an hour, and the employees’ right 
to the difference between the wage actually paid and the 
$2.24 an hour accrued when the work was being per- 
formed. Since the rights were those of the employees, 
any modification which was intended to divest them of 
those rights would have been unfair to them and, very 
probably, illegal. Further, at the time the modification was 
entered into, the enforcement proceeding had already 
begun, as the officials of AEC knew (J.A. 35). The modi- 
fication expressly stated that it was “not intended to 
affect the obligations, if any, under or by virtue of GP 
17, Walsh-Healey Public Contracts Act” of the contractor, 
and that it would “not prejudice enforcement by the Gov- 
ernment of such obligations” (J.A. 129a). Obviously, the 
provisions were intended to preserve the rights under the 
Walsh-Healey provisions which had already accrued. 
Since the modification contained these reservations, it 
related back, if at all, only insofar as it did not alter or 
affect the rights and obligations arising out of the Walsh- 


16 Capitol Sales actually received more than $10,000 on the As- 
bury lot. It received a premium payment of 3 cents a ton, or 
$54.02, because the coal delivered was of a higher B.T.U. content 
than that stipulated (J.A. 61, 133). 
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Healey Act stipulations. When George signed” and ac- 
cepted the modification, he agreed to the reservation. He 
was under no compulsion to do so, and is in no position 
now to complain that the modification he accepted was 
unfair. 

Thirdly, appellants contend that the modification cannot 
be given its obvious meaning and intent because a Govern- 
mental agency cannot attach a condition to a contract 
which is contrary to applicable law. However, there was 
nothing in the modification contrary to the Act. The 
reservation merely provides that the rights and obliga- 
tions which had accrued under the Walsh-Healey stipu- 
lations were to remain unchanged. Since the contract 
had been performed as a Walsh-Healey Act contract (Le. 
in an amount in excess of $10,000) this reservation did 
not violate the act, but actually carried out its purpose 
and policy. 


CONCLUSION 


For the foregoing reasons, the judgment of the district 
court should be affirmed. 


Respectfully submitted, 


GEORGE COCHRAN Dovs, 
Assistant Attorney General. 


OLIVER GASCH, 
United States Attorney. 


SAMUEL D. SLADE, 
ALAN §S. ROSENTHAL, 
Davip L. ROSE, 
Attorneys, 
Department of Justice, 
Attorneys for Appellees. 
April 1960 


17 The copy in the original record shows his signature, although 
the joint appendix does not. 
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REPLY TO APPELLEES’ ARGUMENT (I) ON 
JURISDICTION 


This reply brief, filed in behalf of Appellants, is largely 
made necessary because Appellees have devoted a major 


portion of their brief to a point which was not covered in 
Appellants’ brief since it was not involved in the Order 


appealed from. 
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In the District Court for the District of Columbia, the 
Appellees first defended on the ground that the Court had 
no jurisdiction to decide the case. They filed an amended 
motion to dismiss and extensively briefed the point. After 
a hearing before Judge Morris, he denied their motion 
and granted a preliminary injunction and filed a learned 
opinion on the jurisdictional point. Appellees then de- 
fended by filing a motion for summary judgment which 
was granted by Judge McGarraghy. 


In reply to the contention by Appellees that this Court 
should hold that the District Court had no jurisdiction to 
entertain this action, Appellants quote (beginning on p. 2 
thereof) from the Memorandum Opinion of Judge Morris, 
which they submit fully answers and disposes of this 
question: 

<< ** ® The matter is before the Court on the motion of 


plaintiffs for temporary injunction, and on the 
amended motion of the defendants to dismiss, the 


temporary restraining order being extended by agree- 
ment of all parties until July 16, 1958. 


«« At the threshold, the question to be decided is whether 
the plaintiffs have standing to sue. It is insisted by 
the Government that they do not under the authority 
of Perkins v. Lukens Steel Co., 310 U.S. 113, which 
they urge makes it mandatory to dismiss the suit. 
There the Secretary of Labor had fixed, subsequent 
to a hearing pursuant to notice, at which the plaintiffs 
and many other iron and steel companies were re- 
presented, the necessary minimum wage for work on 
government contracts on the basis of wages prevailing 
over a broad region, which the plaintiffs urged was an 
erroneous definition of the word “locality’’ in the Act. 
The suit was by corporations customarily selling such 
goods to the Government, which paid lesser minimum 
wages than determined by the Secretary of Labor, and 
which asserted they would suffer irreparable injury 
from loss of Government business or from the necessity 
of increasing the wages paid by them. The Court 
said, at page 125: 
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‘We are of the opinion that no legal rights of re- 
spondents were shown to have been invaded or 
threatened in the complaint upon which the injunction 
of the Court of Appeals was based. It is by now clear 
that neither damage nor loss of income is consequence 
of the action of Government, which is not an invasion 
of recognized legal rights in the absence of con- 
stitutional legislation recognizing it as such. It is 
not enough that the Secretary of Labor is charged 
with an erroneous interpretation of the term 
‘locality’? as an element in her wage determination. 
Nor can respondents vindicate any general interest 
which the public may have in the construction of the 
Act by the Secretary and which must be left to the 
political process. Respondents, to have standing in 
Court, must show an injury or threat to a particular 
right of their own, as distinguished from the public’s 
interest in the administration of the law.’ 


And at page 127: 


‘Like private individuals and businesses, the Govern- 
ment enjoys the unrestricted power to produce its 
own supplies, to determine those with whom it will 
deal, and to fix the terms and conditions upon which 
it will make needed purchases. Acting through its 
agents as it must of necessity, the Government may 
for the purpose of keeping its own house in order 
lay down guide posts by which its agents are to 
proceed in the procurement of supplies, and which 
create duties to the Government alone. It has done 
so in the Publie Contracts Act.. That Act does not 
depart from but instead embodies the traditional 
principle of leaving purchases necessary to the 
operation of our Government to administration by 
the executive branch of Government, with adequate 
range of discretion free from vexatious and dilatory 
restraints at the suits of prospective or potential 
sellers. It was not intended to be a bestowal of 
litigable rights upon those desirous of selling to the 
Government; it is a self-imposed restraint for viola- 
tion of which the Government—but not private 
litigants—ean complaint (sic).’ 


* * * * * * * * * 
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‘Our decision that the complaining companies lack 
standing to sue does not rest upon a mere formality. 
We rest it upon reasons deeply rooted in the consti- 
tutional divisions of authority in our system of Gov- 
ernment and the impropriety of judicial interpreta- 
tions of law at the instance of those who show no 
more than a mere possible injury to the public.’ 


“<The Government has also cited the case of Alabama 
Power Company v. Ickes, 302 U. S. 464, as authority 
for the dismissal of this case. There complaint was 
made that the Secretary of the Interior was acting 
in violation of the applicable statutes and of the Con- 
stitution in using public funds to subsidize the con- 
struction of a municipal power system, which it was 
asserted would destrov the worth of properties owned 
by the Alabama Power Company, and the Supreme 
Court held that the action must be dismissed without 
regard to the contention that the administrative action 
was in violation of law and of the Constitution, be- 
cause the Alabama Power Company had no standing 
to sue. The instant case is distinguishable from both 
the Lukens ease and the Alabama Power Company case. 
Here the plaintiffs were parties in the proceeding in the 
Labor Department, and as a result of the findings 
and decision therein, they have been subjected to the 
payment of liquidated damages pursuant to the Act, 
which it is alleged is not applicable to their contracts, 
and also, pursuant to the Act, their names have heen 
submitted to the Comptroller General for inclusion on 
the list of those ineligible to contract with agencies 
of the Government, a business which it is alleged com- 
prises over 90 per cent of the business of the original 
plaintiff. The Government insists that this places 
plaintiff in a comparable position to that of the plain- 
tiffs in the Lukens case, and that no right exists in the 
plaintiffs to be free from the ineligibility to contract 
with government agencies. I do not agree with this 
contention. Certainly plaintiffs have no right to be 
free of such ineligibility if they have violated the con- 
ditions of the Act. There is a vast difference, in my 
opinion, from being unable to contract with the Govern- 
ment because of standards fixed by the Government 
applicable to the public generally and a specific deter- 
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mination that the plaintiffs are ineligible to enter into 
such a contract because of dereliction on their part if 
such determination is made in a proceeding that is 
beyond the statutory power of the Secretary of Labor 
to conduct. There is also a vast difference between the 
status of a party who claims that he is unable to meet 
the competition caused by governmental action, such as 
in the Alabama Power Company case, and plaintiffs 
who are prohibited from entering into a contract with 
the Government because of specific ineligibility deter- 
mined by the Secretary of Labor in a proceeding which 
he had no statutory power to conduct. It seems to me 
to be clear that a party so situated and so aggrieved 
by the alleged unlawful action of the Secretary of 
Labor has a right to have a determination of the law 
by a court in an appropriate proceeding. I am not 
here making any determination as to whether or not the 
construction of the Act by the Secretary of Labor is 
right or wrong. I am only saying that I believe plain- 
tiffs have a right to a judicial determination of that 
action. The Act specifies that, in any contract made 
and entered into by any agency of the United States 
for the manufacture or furnishing of materials, sup- 


plies, ete., ‘‘exceeding $10,000,”’ certain representations 
and stipulations respecting labor standards shall be 
included. Thus contracts not in excess of $10,000 are 
without the scope of the Act. 


“The Act further provides: 


‘Sec. 6 * * * The Secretary of Labor may provide rea- 
sonable limitations and may make rules and regulations 
allowing reasonable variations, tolerances, and exemp- 
tions to and from any or all provisions of this Act re- 
specting minimum rates of pay and maximum hours 
of labor or the extent of the application of this Act to 
contractors, as hereinbefore described.’ 


“¢The proceedings in the Labor Department were based 
upon Section 3(e)(3) of Rulings and Interpretations 
No. 3, promulgated by the Secretary of Labor, which 
provides: 


‘Where a single award is made in any amount exceed- 
ing $10,000 on a single invitation, and for reasons of 
convenience, several formal contracts are issued 
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covering the award, each such contract is subject to 
the provisions of the Act, although each may happen 
to be for a sum not exceeding $10,000.’ 


“The question presented by the present action is 
whether or not this ruling is wholly without the sanc- 
tion of statute. 


“The Administrative Procedure Act, c. 324, 60 Stat. 
243, Sec. 10, 5 U.S.C., Sec. 1009, provides: 


‘Except so far as (1) statutes preclude judicial re- 
view or (2) agency action is by law committed to 
agency discretion. 


(a) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant stat- 
ute, shall be entitled to judicial review thereof. 


(b) The form of proceeding for judicial review shall 
be any special statutory review proceeding relevant 
to the subject matter in any court specified by statute 
or, in the absence or inadequacy thereof, any appli- 
cable form of legal action (including actions for 


declaratory judgments or writs of prohibitory or 
mandatory injunction or habeas corpus) in any court 
of competent jurisdiction. Agency action shall be 
subject to judicial review in civil or criminal pro- 
ceedings for judicial enforcement except to the ex- 
tent that prior, adequate, and exclusive opportunity 
for such review is provided by law.’ 


‘‘ Among other sanctions, the Act provides that viola- 
tions of the required representations and stipulations 
in any contract for the purpose of the Act renders the 
contractor liable to the United States for liquidated 
damages in specified sums, and that any such sums due 
the United States ‘may be withheld from any amounts 
due or any such contracts or may be recovered in suits 
brought in the name of the United States of America 
by the Attorney General thereof’. Such a suit has 
been instituted in the United States District Court for 
the Eastern District of Tennessee for the recovery of 
the liquidated damages determined in the administra- 
tive proceedings to be due by these plaintiffs, and it is 
insisted by the Government that plaintiffs can defend 
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that suit on the grounds here asserted that the Secre- 
tary of Labor exceeded his authority in determining 
that contracts may be grouped for the purpose of meet- 
ing the jurisdictional minimum limitation of $10,000 
when entered into in response to a single invitation to 
bid, and that thev thereby have an adequate remedy as 
respects their liability on the contracts. As pointed out 
by the plaintiffs, however, they have no control over 
that suit, as defendants might choose to abandon the 
snit, and no judicial review at their instance is provided 
by the Act, nor does the Act make provision for judicial 
review respecting the action of the Secretary of Labor 
in submitting their names for inclusion on the list of in- 
eligibiles to contract with governmental agencies. I 
do not agree, therefore, that plaintiffs have an adequate 
remedy under the statute. I am instead of the view 
that they are entitled to the review provided by Section 
10 of the Administrative Procedure Act, supra, unless 
dismissal is required because of other reasons. 


“Tt is contended that this is a suit against the United 
States, to which consent has not been given. The Gov- 
ernment arrives at this contention by assimilating the 


action of the Secretary of Labor to his action com- 
plained of in the case of Reynolds Corporation v. 
Morse, 174 F. 2d 159, affirming the judgment and adopt- 
ing the opinion of Chief Judge Laws in Reynolds Cor- 
poration v. Morse, 81 F. Supp. 137, wherein it is said: 


«* * * the complaint in this case is brought against 
improper parties defendant. The defendants named 
are officials of the Department of Labor, each of 
whom is sued in his individual capacity. The United 
States is not named, notwithstanding the sole relief 
sought is a declaratory judgment barring its possible 
rights (a) to deny for a period of time future con- 
tracts to plaintiff and(b) to bring suit against plain- 
tiff for liquidated damages. 


‘From my study of applicable legal authorities, it 
appears a suit against an employee of the United 
States in his individual capacity is permitted only 
when personal action on the part of the employee is 
required to be restrained or commanded. The em- 
ployee is permitted to be sued in personam because 
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a judgment against the United States will not accom- 
plish the relief to which the plaintiff is lawfully en- 
titled. In such a case, it is not important that other 
officials of the United States shall be advised of the 
suit, or be bound by it, for the reason that the action 
commanded against the individual will grant full and 
complete relief. 


‘*** As previously stated, what the suit seeks is a 
judgment barring possible claims by the United 
States. The United States is the primary party in 
interest. Its claims may be asserted by officials other 
than those named in the suit, and in the event they 
are asserted, judgment against the individual de- 
fendants sued in this case may not be pleaded as res 
judicata.’ 


“In the Reynolds case plaintiff had asserted the defense 
of the statute of limitations in its motion to dismiss the 
administrative proceeding, brought for violation of its 
contracts with the Government by illegally employing 
child labor. Upon the denial of the motion to dismiss, 
plaintiff filed suit in this court for a declaratory judg- 


ment that any action to recover liquidated damages for 
the alleged breaches of the contracts had been barred, 
and that contracts with the United States could not be 
refused plaintiff under the provisions of the Act, for 
the reason that the period of three years’ limitation 
provided by the Act within which blacklisting might 
be imposed had expired. This did not comprise an 
assertion, as is here made, that the Secretary of Labor 
was arrogating authority not conferred by the statute, 
namely, that he has no authority under the Act respect- 
ing contracts with governmental agencies which do not 
exceed $10,000. As was said in Philadelphia Co. v. 
Stimson, 233 U.S. 805, 56 L. Ed. 570, at page 577: 


‘The complainant did not ask the court to interfere 
with the official discretion of the Secretary of War, 
but challenged his authority to do the things of which 
complaint was made. The suit rests upon the charge 
of abuse of power, and its merits must be determined 
accordingly; it is not a suit against the United 
States.’ 

‘“<While the language has reference to the failure of the 


plaintiffs to exhaust their administrative remedies, it 
seems appropriate here to quote from the opinion in 
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the case of Parker, et al. v. Lester, et al., 112 F. Supp. 
433 (D.C. Cal.), at page 440: 


‘* * * At the outset, however, attention must be di- 
rected to the fact that petitioners here do not chal- 
lenge a factual determination made by the appeals 
board; rather, they complain that the regulations 
setting forth the appeals procedure are unauthorized 
by statute and Constitution and therefore void. No 
special familiarity with complicated factual situa- 
tions is necessary for the granting of relief; no ad- 
ministrative expertese comes into play. The issue, 
here, is one wholly of law.’ 


‘And at page 444: 


‘A limited injunction and @ declaration of rights will 
issue.’ (Emphasis supplied.) 


“‘T do not see how it can be said that a suit to declare 
that the Secretary of Labor has acted without the 
scope of his authority, and thereby to form the basis 
for an injunction against such action, is a suit against 
the United States. Congress has by the statute de- 


clared that the United States has no right to black list 
persons who do not meet the labor standards deter- 
mined by the Secretary of Labor in the production of 
materials delivered to governmental agencies pursuant 
to contracts which do not exceed $10,000. If the Court 
should determine when the ease is heard on the merits, 
that the Act does not contemplate the grouping of such 
contracts entered into in response to a single invitation 
to bid, it would not then be declaring the rights of the 
United States, but rather it would declare that the 
Secretary of Labor has acted in violation of the Act, 
and that such action is void.”” 
* 
‘‘The motion to dismiss will be denied, and, pending 
a determination in this case, defendants will be en- 
joined from taking any further action to cause the 
publication of ineligibility as to the plaintiffs under 
the provisions of Section 3 of the Act as a result of 
proceedings known as PC-639 in the Department of 
Labor.’’ 


* * * 
1 Reversed for different reasons, with specific approval of this holding, 227 
F. 2d 708. 
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Ir 


REPLY TO APPELLEES’ COUNTERSTATEMENT OF CASE 
AND ARGUMENTS II AND Ii 


It is apparent from Appellees’ counterstatement of the 
case that they now dispute certain facts which are material 
to a decision of the case, e.g., the relationship of R. C. 
George to the coal suppliers. If there is a genuine issue 
as to any material fact testimony should have been taken 
and their motion for summary judgment should have been 
overruled. 


Appellees have denied in their brief (p. 31) that R. C. 
George, trading as Capitol Coal Sales, was an agent for 
the coal producers in obtaining the contracts involved. 
This denial is unsupported by the record and is in direct 
conflict with the position Appellees have previously taken in 
this case. In their Reply Memorandum of Points and Au- 
thorities in support of their Motion for Summary Judg- 
ment, Appellees stated (on p. 2): 


“The holding [of the Hearing Examiner], that Capitol 
was the agent of the Asburys is supported not only by 
the presumption arising from the above-quoted regu- 
lation [41 C.F.R. 50-201.104] but also by the facts dis- 
closed by the record... At no time, did the Asburys 
protest to the Atomic Energy Commission that the con- 
tract was undertaken without authority—on the con- 
trary, they ratified it by their performance.”’ 


The Government memorandum further states : 


“Thus, the finding by the Hearing Examiner that the 
Asburys were principals for whom Capitol acted as 
agent in supplying coal from the Asbury mine, a finding 
which was adopted by the Administrator, is justified 
on the record, as well as on the long standing regula- 
tions of the Secretary of Labor .. .’” 


2 Furthermore, the evidence was that Capitol had an understanding with the 
Asburys that it would be paid a fee or commission of 15¢ a ton for its services 
in the transaction (J.A. 25 and 26). This clearly indicates that Capitol was 
an agent and is incompatible with the theory that Capitol purchased coal 
from Asburys and contracted for resale to the Atomic Energy Commission. 
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Even the way in which the contracts were signed by Mr. 
George is misstated by Appellees. For example, they point 
out (pp. 3, 27 and 32 of their brief), that the contracts were 
signed by Capitol ‘‘as bidder and contractor.”’ Reference 
to the contracts themselves fail to support this contention. 
The contracts are signed (J.A. 135) by R. C. George under 
the heading of ‘‘Signature of person authorized to sign 
bid’. To the left, in the space for the name of the bidder, 
the words ‘‘Capitol Coal Sales” are typed.* 


Appellees assert (p. 31 of their brief) that one of the coal 
suppliers, S & M Coal Company, did not accept responsi- 
bility for supplying the coal under the applicable contract 
and argue from this that Capitol must have been the prin- 
cipal on all the contracts. However, one of the suppliers 
called by the Appellees acknowledged that the contract was 
his responsibility and not George’s and testified that when 
he could not get the coal from the source he had expected, 
he supplied it from another source without even telling 
George about the necessity of the substitution. (J.A. 94, 
99-101). This supplier also supplied some of the coal on 
the S & M contract just referred to and nowhere does it 
appear that this was done through any arrangements made 
by R. C. George. (J.A. 94, 99-101) 


Appellees have asserted (p. 29 of their brief) that the 
invitation to bid provided that if coal from more than one 
source was offered by a bidder he could attach a separate 
schedule to the bid for each source. Appellees concluded 
that, therefore the invitation contemplated that Capitol 
would submit one bid with six separate schedules. How- 
ever, the invitation does not provide for submitting a sep- 
arate schedule with the same bid for coal from two sources ; 
instead, it provides that separate schedules may be sub- 
mitted where the bidder’s coal comes from more than one 


3 The nearest thing to what is claimed by Appellees appears on the last line 
of Schedule #1 (J.A. 136) where opposite the words: ‘¢Name and address 
of Bidder or Contractor’’ there is typed the words: ‘*Capitol Coal Sales.’’ 
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seam. (J.A. 108). Furthermore, as noted in our original 
brief (at p. 23), the Atomic Energy Commission Supply 
Officer said that the form of bids by Capitol was entirely 
proper and in accordance with the Commission’s procure- 
ment policy. And, finally, this point of the Appellees as- 
sumes that the several bids were submitted by Capitol as 
the principal, which is contrary to the fact. 


Of course, it should be brought to the Court’s attention 
that when the District Court granted Appellees’ Motion for 
Summary Judgment it did not have before it the all-impor- 
tant testimony of this Atomic Energy Commission official, 
Mr. Trent, whose testimony is treated in our prior brief 
(pp. 23 & 24) (see also J.A. 181). 


Appellees contend that the interpretation by Administra- 
tor Brown, (their brief, p. 34), is merely a restatement of a 
long-standing Departmental Interpretation, presumably of 
Section 3(e) (3) of the Department’s Rulings and Interpre- 
tation +3 (J.A. 160). However, Brown’s interpretation or 


ruling adds to Section 3(e)(3) his concept of what consti- 
tutes a single award (J.A. 158), and is a significant exten- 
sion of the prior ruling. Without this interpretation there 
is no regulation or interpretation which could justify the 
holding that the several awards on several contracts con- 
stituted a single award. Of course, Government counsel 
stated that this ‘‘rule interpretation’’, which at the time of 
the hearing was ‘‘in the form of a letter addressed to one 
certain contracting agency,’’ was the Department’s author- 
ity for grouping the contracts together (J.A. 22 & 23). 


The Government brief states (pp. 8 & 36) that in any event 
Capitol received more than $10,000 on the Asbury contract 
because of a $54.00 premium payment which it ‘‘sought to 
return’’. As stated in our brief (pp. 10 & 11), the premi- 
um payment was acknowledged by the Atomic Energy Com- 
mission to be based on an erroneous coal analysis and was 
refunded. The matter of the mistaken analysis was not 
determined until after the administrative hearings had 
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closed. Since it is alleged by plaintiffs that the premium 
was refunded (J.A. 147, 148) it must be taken as admitted 
for summary judgment purposes. 


Appellees rely heavily on their conclusion that the mone- 
tary limitation in the Act was adopted for the administra- 
tive convenience of Government agencies. Even if it be 
assumed that administrative convenience was the chief rea- 
son for the limitation, that would not justify proceedings 
under the Act against contractors who have contracts under 
$10,000. 


The Government reasons (p. 28 of their brief) that the 
$10,000 limitation was placed in the law because at hearings 
on the bill a War Department representative complained 
about the administrative burden which would result from 
enforcing the law as it pertained to small contracts. How- 
ever, there was a monetary limitation in the original bill and 
there were many other witnesses at the hearings, at least 
one of whom (Representative Zimmerman) testified, con- 
trary to Appellees’ assertion, that small manufacturers 
using part-time workers should be eligible for some Govern- 
ment business although they couldn’t pay the prevailing 
minimum wages.‘ This is a equally valid reason for raising 
the statutory minimum. 


Perhaps the overall key to the position of Appellees in 
this proceeding may be found in Appellees’ statement con- 
tained on page 27 of their brief, that reads as follows: 


“Thus, the Act was intended to allow only contractors 
who paid minimum wages and maintained safe and 
sanitary places of work to compete for the privilege of 
doing business with the Government.’’ (Emphasis 
supplied.) 


4U.S. House of Representatives Hearings on ‘Conditions of Government 
Contracts,’ before a Subcommittee of the Committee on the Judiciary, 74th 
Cong., 2d Session, at p. 405. 
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This position is further illustrated by the Hearing Ex- 
aminer’s remark: 


“Ts it appropriate for me as a hearing examiner, would 
it be appropriate for me as a hearing examiner to dis- 
miss this case knowing as I do now that it is the policy 
of the Department to group contracts? Now I don’t 
know under what circumstances, but it is the policy of 
the Department to group contracts.’’ (J.A. 90, incor- 
rectly cited on p. 26 of our original brief as J.A. 25). 


Congress has seen fit to exclude contracts under $10,000 
from minimum wage requirements and the Federal Mine 
Safety Code but this is apparently not acceptable to the 
Secretary of Labor who is undertaking to see to it that 
only contractors who pay minimum wages and conform to 
the Mine Safety Code participate in any Government con- 
tracts. Appellants submit that this Court should not sanc- 
tion such an administrative revision of an Act of Congress. 


Respectfully submitted, 


Lampert & NorTHROP 
218 Munsey Building 
Washington 4, D. C. 


By: Arraur G. LaMBert 
and 
Rourke J. SHEEHAN 
Attorneys for Appellants 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,555 


R. C. GEORGE, trading as CAPITOL COAL SALES, CAPITOL 
COAL SALES, INC. and RAYMOND ASBURY, MAURICE 
ASBURY, and LEE ASBURY, doing business as ASBURY | 
COAL COMPANY, 


Appellants, 


Vv. 


JAMES P. MITCHELL, Secretary of Labor and JOSEPH 
CAMPBELL, Comptroller General, 


Appellees 5 


PETITION FOR REHEARING EN BANC 


Come now the petitioners and respectfully petition this Honorable 
Court to rehear this matter, pursuant to Rule 26 of the Rules of this 


Court, on the following grounds: 

1. The contract made by R. C. George for Asbury Coal 

Company, suppliers, is not a contract for more than 

$10,000 and hence not subject to the covenants of the 
Walsh-Healey Act. 


2 


There was no authority under the Walsh-Healey Act to | 
group several small contracts so as to make them sub- 
ject to the restrictions under the Act. 


a. Section 3(e)(3) of Rulings and Interpretations did 
not authorize the grouping of the six contracts in 
this case. 


To give retroactive effect to the administrative 
ruling that allowed the grouping of these contracts 
and the consideration of them as one contract for © 
more than $10,000 would give the ruling ex post 
facto effect contrary to due process of law and 
beyond the authority vested in the Secretary of 
Labor under the Walsh-Healey Act. 


There is no basis for holding that Capitol Coal Sales, 
Inc. violated the covenants of the Walsh-Healey Act 
and the corporation should be dismissed. 


THE CONTRACT MADE BY R. C. GEORGE FOR ASBURY 
COAL COMPANY, SUPPLIERS, IS NOT A CONTRACT FOR 
MORE THAN $10,000 AND HENCE NOT SUBJECT TO THE 
COVENANTS OF THE WALSH-HEALEY ACT. : 


Having found that the United States District Court for the District 
of Columbia had jurisdiction to entertain this action for a Declaratory 
Judgment and for Injunctive Relief, the Court held that the judgment of 
the District Court was correct on the merits and affirmed the decision 


of the lower court. | 


In holding that the contract made to deliver 1800 tons of coal from 
the mine belonging to the Asbury Coal Company was in facta contract 
for more than $10,000 and therefore subject to the covenants of the 
Walsh-Healey Act, the Court distinguishes the case relied upon by appel- 
lants, United States v. Ozmer, 185 Fed. 2d 508 (Fifth Circuit 1950) by 
saying, "There the contract price was changed in a good faith effort to 
comply with OPA regulations." Appellants respectfully submit that 
neither in the Ozmer case nor in this case was the contract price changed 
but it was corrected to express the true intent of the parties. The prin- 


ciples involved in the Ozmer case and this case are the same. In neither 
| 


3 


case was there an intent to make a contract involving over $10,000. 
Because of the mistake in this offer there was no real meeting of the 
minds of the parties. It is true that the mistake in the Ozmer cage 
resulted in a price in excess of the ceiling prices established by OPA 
regulations. But this is only further evidence that a mistake had been 
made and, though it may have helped to convince the Government that a 
mistake had been made, it was not otherwise important. In both cases 
the basis for the reformation and correction is the acceptance by the 
Government of the fact that a mistake has occurred. The reasons for 
coming to such conclusion may differ but, once the parties agree that 
there was a mistake and agree to correct it the, correction relates back 
to the date the contract was made and such contract is treated as if it 
always had been for the corrected amount. In both the Ozmer cage and 
this one the fact of the mistake was recognized and the contract cor- 
rected. Under these circumstances less than $10,000 was due appellants, 
George and the Asbury Coal Company, and the Government received the 
coal and paid less than $10,000 for it. Once the correction was accepted 
by the Government, it had no rights to contend that the contract was for 
more than $10,000. Hence when it said it would not forfeit any rights of 
enforcement it still had after acceptance it did not reserve anything. 


THERE WAS NO AUTHORITY UNDER THE WALSH-HEALEY ACT, 
TO GROUP SEVERAL SMALL CONTRACTS SO AS TO MAKE 
THEM SUBJECT TO THE RESTRICTIONS UNDER THE ACT. 


The other point relating to the right of the Government to group 
all six contracts as one contract and to say that they could be considered 
as a single contract in excess of $10,000, hence subject to the Walsh- 
Healey Act, should depend on whether they in fact were really one con- 
tract and not six separate contracts. The evidence is overwhelming 
that the suppliers were different and that in fact George acted for them 
as an agent and was paid a commission for preparing the contracts and 
doing the paper work. This Court has apparently concluded that these 
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six contracts may be viewed as one because by its terms the Walsh- 
Healey Act creates a presumption that the dealer or manufacturer who 


signs a public contract containing Walsh-Healey covenants is the con- 
tracting principal. But even if this view be taken it does not follow that 
the presumption cannot be rebutted. The facts certainly rebut it in this 
case. Furthermore, Section 201.104 of the Regulations, 1 F.R. 2049 
(November 28, 1936), 41 U.S.C.A. 201. 104 provides that the dealer is 
in fact to be considered the agent of the producer for it says: | 


"Whenever a dealer, to whom a contract within the Act and — 
regulations in this part has been awarded, causes a manu- | 
facturer to deliver directly to the Government the 
materials, supplies, articles, or equipment required under | 
the contract, such dealer will be deemed the agent of the 
manufacturer in executing the contract. As the principal 
of such agent the manufacturer will be deemed to have 
agreed to the stipulations contained in the contract." 


| 
Surely one cannot be both principal and agent at the same time. | 

The true theory of this decision seems to be that the Walsh- 
Healey Act was passed to require payment of minimum wages and to 
provide safe working conditions for workmen. But this Court concedes 
that Congress also desired to make it possible for small suppliers to 
obtain Government contracts without being obliged to conform to the 
Walsh-Healey requirements provided such contracts were under $10,000. 
This Court, however, concludes that Congress never intended that sup- 
pliers such as the ones in this case, who required the services of Mr. 
George to do their paper work, should have any of these Government 
contracts. With this reservation and restriction we cannot agree. There 
is no expression in the legislation which would indicate that this was 
Congress's intent. The Walsh-Healey Act by its terms requires com- 
pliance with minimum wage requirements and the Federal Mine Safety 
Code only in cases where "any contract . . . for the furnishing of 
materials" exceeds $10,000, 41 United States Code, Section 35. Nothing 
is said about several contracts being considered as one. Section 3(e)(3) 


° | 
of the regulations provides that where a single contract is made Nexceed- 
ing $10,000"' and several formal contracts are issued for reasons of con- 
venience then the contracts may be considered together. This regulation, 
we submit, departs from the express language of the Act and is subject to 
challenge as exceeding the regulation and rule making authority granted 
by the Act but in any event is not sufficient to embrace the grouping of 
these six contracts. Here it was not a matter of convenience but tthe 
contracts were with six separate and unrelated suppliers. Therefore, 
in the Administrative Hearing in order to group these contracts and con- 
sider them as one, the Government was obliged to rely on a ruling that 
was not then in existence and which was unknown when these contracts 
were made. The Government could not even produce this ruling until the 
end of the Administrative Hearing. In the end it was only a ruling and 
not a regulation which,if properly made, would have the force of law. To 
give the ruling ex post facto effect as was done in this case woutd cer- 
tainly constitute a denial of due process guaranteed litigants under the 
Constitution of the United States. | 
The laudable policy considerations of the Walsh-Healey Act could 
be carried out by complying with the Administrative Procedures Act. 
This would reflect the custom of our Government so often displayed in 
the past of advising its citizens what would be required of them. ‘Trial 
by ambush should never be countenanced. It may well be that the purposes 
of the Act will be better served if the single award concept is abandoned 
and a "total procurement" or "multiple award" concept is put into use. 
A parallel principle was considered by the United States Supreme Court 
in the case of U.S. v. Unexcelled Chemical Corp., 345 US. 59, where 
contradictory interpretations of a Congressional Act were involved. The 
Court said (page 66): 


| 

| 
"This construction, it is said, will prejudice the power of | 
the United States to safeguard the public interest. But if 
there is prejudice it is the result of the Portal to Portal 
Act, which Congress, having made, can refashion." 
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If it be contended that Congress should have gone further than it 
had at the time of this occurrence in connection with the Walsh-Healey 
Act, it is up to the Secretary of Labor to go further only if he does so 
within the requirements of due process of law set out in the Adminis- 
trative Procedures Act, oralternatively, to leave to Congress the matter 
of extending the coverage of the act to control indirectly smaller con- 
tracts that could not directly be placed under the Act. 


THERE IS NO BASIS FOR HOLDING THAT CAPITOL COAL 

SALES, INC. VIOLATED THE COVENANTS OF THE WALSH- | 

HEALEY ACT AND THE CORPORATION SHOULD BE DISMISSED. 

Capitol Coal Sales, Inc. was at first proceeded against in the Ad- 

ministrative Proceedings brought by the Secretary of Labor but in the 
course of the hearings before the Hearing Examiner it appeared that 
this corporation was not a party to the contract or contracts with the 
Atomic Energy Commission but that R. C. George, trading as Capitol 
Coal Sales, a proprietorship, was party to these contracts (J.A. 43). At 
the bottom of page 20 of the Transcript of February 15, 1957, the Gov- 
ernment moved to amend the complaint so as to delete any reference to 
Capitol Coal Sales, Inc. and to place R. C. George in his proprietary 
capacity in its place instead. This "substitution," as it was called in 
the record, was granted on February 28, 1957 when the amended com- 
plaint, including the theory of multiple awards, was filed. Notwithstand- 
ing the fact that Capitol Coal Sales, Inc. had been taken out of the law 
suit the hearing examiner erroneously and mistakenly found that it 
violated the stipulations of the contract in which it took no part. In view 
of the foregoing, the assumption made by this Court in its Footnote No. 
6 to its Opinion, stating that Capitol Coal Sales, Inc. does not dispute its 
liability if the Walsh-Healey Act is applicable, is erroneous. Liquidated 
damages have never been assessed against Capitol Coal Sales, Inc. 
(J.A. 173, 177 and 178) but it is subject to being blacklisted unless it is 


dismissed from these proceedings. 
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WHEREFORE, petitioners respectfully request a rehearing and 
an opportunity to present oral argument on this petition. 


a i eee os 


Arthur G. Lambert 


218 Munsey Building! 
Washington 4, D. C. | 


Attorney for Appellants 


We hereby certify that the foregoing petition for rehearing en banc, 
pursuant to Rule 26 of this Honorable Court, is presented in good) faith 


and not for delay. 


Arthur G. Lambert | 
Attorney for Appellants: 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TENNESSEE 
SOUTHERN DIVISION 


CAPITOL COAL SALES 
Vv. 


JAMES P. MITCHELL, Secretary of Labor, 
DAVID V. MANKER, Attorney, Solicitor's Office, 
U. S, Department ‘of Labor, : 
JETER RAY, Regional Attorney, U. S. Department : 
of Labor, Nashville, Tenn. 3 


No. 2945 cw 


[ Filed February 13, 1957] 
PETITION FOR DECLARATORY JUDGMENT 
Comes the petitioner and would respectfully show unto the Court 
that on July 31, 1956 a contract was entered into between Capitol Coal 
Sales and the Atomic Energy Commission, which contract was identified 
as AT(40-1) 12354. This contract, on January 14, 1957, was modified 
and the modification is likewise attached to this petition. These two 
documents are herein referred to as the contract. | 


This contract resulted from the submitting of a bid by Capitol 


Coal to the Atomic Energy Commission for the delivery of 1800 tons 
of coal. The bid form did not provide a place for extending the total 
contract price, but did provide for the unit price per ton in the typing 
of which a mistake was made and the unit price of $5.65 per ton was 
recorded. A.E.C., in considering the bids, customarily extends the 
same and puts a total price in the section of the contract referring to 
award and returns the bid as accepted to the bidder. That was done in 
this case, and when the bid came back, on or about August 2, it was 
noticed that an error had been made and immediately and on the same 


day A.E.C. was advised by mail that the unit price was erroneous and 


2 
was asked to correct the price. This initial letter requesting a correc- 
tion, itself, contained an error and a second letter was written setting 
out the correct price of $5.55, since it was clearly the intention of the 
producer, Asbury Coal Company, and the Petitioner, to perform a con- 
tract in an amount below the $10,000 on what is commonly known as a 
*spot order". 

The Oak Ridge office of A.E.C. advised that its routine provided 
for submitting to its Washington office any changes that had to be made 
in contracts and that such a procedure would be followed in this case. 
Shipment began immediately after execution of the contract, and all 
invoices on the entire contract, which has been completely performed, 
were submitted by the petitioner and paid by the Atomic Energy Com- 
mission on the basis of $5.55 per ton, consistent with the agreement of 
the parties as the final price to be received and as evidenced by the 
modification of the contract. 

On December 22, 1956 the Secretary of Labor filed, or caused to 
be filed, 2 complaint designated as No. PC-639 in the Department of 
Labor-Division of Public Contracts, seeking liquidated damages from 
the petitioner for alleged violations of the Walsh-Healy Act (Title 41 
USCA Secs. 35-45) and further seeking to black-list the petitioner so 
that petitioner could receive no government contracts for a period of 
three years following a determination of the breaches by the Hearing 
Examiner. A copy of this complaint is attached hereto as Exhibit 2. 
Petitioner's Answer to the Complaint is likewise attached hereto as 
Exhibit 3.to this Petition. 

Petitioner would show unto the court that the following of the 
procedures set out for these Labor Department Hearings would result 
in irreparable damage to this petitioner and subject it to great and 
extensive trial expenses and possibly to an attempt by the Secretary 


of Labor to recover liquidated damages and cancel petitioner's right 


to contract with the government for a period of three years. Petitioner 
avers that its’ contract was not subject to the Walsh-Healy Act and 
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that its appearance through the various phases of administrative procedure 
can only be done at great expense and for this reason the government is 
interfering with petitioner's property rights without any legal basis for 
such interference. This attempt by the Labor Department representatives 
to conduct an administrative procedure is an unwarranted assumption of 
power which threatens not only this petitioner but the entire class of per- 
sons who operate small mines and who undertake government contracts 
amounting to almost $10,000.00. 

Premises considered, petitioner prays: 

1. That process issue and be served on the Secretary of Labor 
through such governmental representative as may be found within the 
jurisdiction of this court and that service likewise issue on David V. 
Manker and Jeter Ray, requiring said defendants to make defense to 
this petition. | 

2. That a temporary Restraining Order issue on said defendants 
restraining them, or any of them, from proceeding with or causing to be 
held the hearing on the complaint referred to herein which is scheduled 
for February 14th, 1957 at Knoxville, Tennessee, in the Grand Jury room 


of the Federal Building, pending determination of the issue raised by this 


petition. 

3. That after appropriate hearing a preliminary injunction issue 
against the hearing referred to in this petition as "PC 639" pending a 
declaration by this court of the effect of the contract alleged to be the 
basis of said proceeding. | 

4. That this Honorable Court declare unto the parties hereto their 
obligations and rights under the contract with respect to the Walsh- Healy 
Act. 

5. That petitioner have such other and further relief as it may be 
entitled to upon a hearing of this cause. | 


THIS IS THE FIRST APPLICATION FOR AN INJUNCTION IN THIS CAUSE. 
CAPITOL COAL SALES, INC. 
* * 


[ Jurat dated Feb. 13, 1957] /s/ R. C. George, Reaaaee 
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EXCERPTS FROM 
OFFICIAL REPORT OF PROCEEDINGS 
BEFORE THE DIVISION OF PUBLIC CONTRACTS 
DEPARTMENT OF LABOR 


* * ak * 


Knoxville, Tennessee, 
Friday, February 15, 1957 


* * * * 


PROCEEDINGS 
* * 
LEE ASBURY 
was called as a witness for and on behalf of the Government and being 
then and there duly sworn by the Hearing Examiner, assumed the witness 
stand and, upon examination, testified as follows: 
DIRECT EXAMINATION 
BY MR, MANKER: 

@. Your name is Lee Asbury? A. That is right 

Q. Where do you live? A. Caryville, Tennessee. 

Q. Are you one of the partners in the Asbury Coal Company? 
A. Yes, Iam. 

Q. And are you one of the respondents in this proceeding? 
A. Yes, Iam. 

Q. How old are you, Mr. Asbury? A. Iam 23. 

Q. Now, are you the son of Roy Asbury, counsel for the Asbury 
Coal Company? A. Yes, sir. 

Q. And Mr. Raymond Asbury here, another of the respondents 
in this case, is your uncle, is that correct? A. That is right. 

Q. What relation is Maurice Asbury to you? A. He is my cousin. 

Q. In other words, you are Roy Asbury's son and Maurice Asbury 


is Raymond Asbury's son; is that correct? A. That is right. 


Q. Are you actively engaged in the work that is carried by the 

Asbury Coal Company in the mining of coal? A. Not at present. 

Q. Were you actively engaged in that business during the past 
year, 1956, at anytime? A. Yes, I was. 
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@. During what part of 1956? A. Ob, from June until abou 
20th of September. 

Q. You are a student, is that correct? A. That is right. 

Q. Where do you attend school? A. U-T. 

Q. Are you in the law school at the University of Tennessee? 
A. Yes, sir, Iam. | 

Q. I will ask you, Mr. Asbury, if you are familiar with, by reason 
of your connection with the Asbury Coal Company as one of the partners 
and your active participation in the business from June until September of 
1956, are you aware of and are you advised as to what took place between 
Asbury Coal Company and Capitol Coal Sales with respect to the contract 


that is in litigation here? A. Iam sorry, I did not understand the ques- 
tion exactly. What you want to know is, am I aware of what has transpired 
until now? <A. That is during the time that you were actively engaged in 
the operation of the business from June until September of 1956, do 
you know what took place between Capitol Coal Sales and Asbury Coal 
Company pursuant to which Asbury Coal Company supplied coal to the 


Government on this contract? A. As to what took place between us and 
| 
Q. Between Capitol Coal and Asbury Coal Company? A. Yes. 


Q. Well, now, will you just state in your own words what you know 


them. Yes, sir, I do know. 


that the facts are? A. Just start at the beginning, I suppose? 

Q. That is right. A. This particular contract that is the Subject 
of this complaint, the first time that I ever heard anything about it was 
after work one day when I came out of the mine, my Uncle Raymond had 
talked to Mr. Bohannon and he was telling me about the contract and he 
quoted the price to me that day as being $5.40. 

Q. Can you tell us who Mr. Bohannonis? A. Yes, sir, this 
gentleman right here on the end (indicating.) I know him quite well. 

Q. He is connected with Capitol Coal Sales? A. That is right, 
and he told me about the contract and we went on. That was sometime 


the week prior to the first of August. I don't remember the exact date. 
I did not have any occasion to remember that. So, we started making 


6 
36 deliveries August 1 as the contract called for. On the Saturday 
following August 1, which was August 4, we went down to Harriman to 
talk to Mr. Bohannon. 

Q. Who is "we"? A. Uncle Raymond and myself. -- (continuing) 
to talk to Mr. Bohannon about arranging a loan for buying a coal machine, 
and we had hoped maybe we could talk it over with him and it could be 
arranged some way through Capitol taking so much off each ton of coal 
we sold or something and pay for it. So while we were there we picked 
up the check on Saturday morning. We got there before Mr. Bohannon 
did, if I remember correctly. He came in later, and after he arrived 
and we got the check, the amount on the check called for $5.45. 

He handed us the check and we were talking, and he suggested that 
we go on down to Chattanooga to talk to Mr. George about the loan, which 
he had planned to do. But after noticing the check and making a quick 
mental calculation, I realized that the check was going to exceed the 
amount.. 

Q. Exceed what amount? A. The $10,000 minimum. Since we 
were already on our way, I formed the intention at that time to ask about 


it when we got down to Chattanooga, which I did. When we got down there, 
there was a fellow named Smitty -- that is what they call him, I am sure 
it wasn't his name, and I don't know the gentleman yet -- Smitty and 
Donaldson or MacDonald or something. 
Q. Mr. MacDonald, was it? A. Yes. Those two gentlemen were 
there downstairs in the office. We went in and talked to them a few min- 


utes, and asked them about this particular amount. Smitty assured us at 
the time, he said, "Gentlemen, there has been a mistake made and it has 
all been taken care of, and don't worry about a thing.” So we said, "All 
right, what shall we do? Go ahead and deliver?" He said, ''Go ahead 
and deliver," so that's exactly what we did. 

And it never entered my mind to even think about it again until 
sometime along in January. As far as the contract is concerned, I 
never saw it until this week. That was the first time I ever laid eyes 
on the contract. 
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Q. When you went to Chattanooga, you and Raymond Asbury, 
took part in this conversation? Just you and Raymond Asbury and | 
MacDonald and Smitty? A. This particular conversation that concerned 
this complaint was between the three of us upstairs. | 

Q. Between which three? A. Myself, Uncle Raymond and Smitty. 

Q. Isee. As I understand it, you state that you were given | 
assurances by Smitty? A. That's right. 

Q. That everything had been taken care of and all you had to do 
was make deliveries on the coal? A. That is right. 

38 Q. I will ask you whether or not you knew at that time that insofar 
as the mine of the Asbury Coal Company was concerned, it was not ina 


position to meet the minimum requirements of the Federal Mine Safety 
Code? A. Yes, sir, I was well aware of that fact. | 
Q. I will ask you whether or not that fact was equally well known 
to Capitol Coal Sales? | 
MR. MOSELEY: That calls for a conclusion, Your Honor. 
BY MR. MANKER: 
Q. Did you have a discussion -- 
HEARING EXAMINER PARKINSON: Objection sustained. 
BY MR, MANKER;: 


Q. Did you have any conversations or any discussions with any- 


body at Capitol Coal Sales as to conditions in your mine? A. Yes, I 
think so. I recall it quite distinctly. | 

Q. If so, with whom and under what circumstances? A. Wi 
on the same day while we were waiting for Mr. George to come in 
which he never did, incidentally -- we were just talking back and forth 
with Smitty and MacDonald, just sort of a round-the-table discussion, 
and we were commenting on the fact that we would like as soon as we 


were able to go ahead and come under the provisions of the Act and 
comply with the Code and be able to operate and go ahead and not have 
to worry about all of these things, and we were just discussing the 


reasons why we now could not, and so forth and so on. I mean, the fact 
| 
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39 that the mines would not meet the specifications and that sort of 
thing. We talked about it that day in Chattanooga. 

Q. Was there any discussion with respect to whether or not 
Capitol might be disposed to let you have some money to improve the 
operating conditions of the mine ? 

MR. MOSELEY: Again, Your Honor, we object to that, it calls for 
a state of mind as to what they would be disposed to do -- 

BY MR. MANKER: 

Q. Did you ask Capitol whether or not they would let you have 
any money, or did you discuss with them the availability of money with 
which to improve your mine operations? A. We talked to Mr. Bohannon. 
He referred us'to Mr. George, and I have never seen Mr. George in my 
life. He did not come in that day, and I have not seen him since. We 
made other arrangements. 


Q. What'was your discussion with Mr. Bohannon as to money? 
A. Well, we just simply asked him what he thought about it. We told 


him the situation. 

HEARING EXAMINER PARKINSON: What he thought about what ? 

THE WITNESS: What he thought about lending us money, whether 
or not he thought Capitol Coal Sales would, and then take a certain 
amount from each ton of coal. 

BY MR. MANKER: 

Q. You were seeking to get a loan, I believe you said, when you 
first went down there? The purpose was to go down and see if you could 
get a loan to buy some new mine machinery, is that correct? A. That 
is right. 

Q. Now, included in the mine machinery that was used by Asbury 
Coal Company in its operations, is it not true that you have a mining 
machine there that was purchased after October 8, 1953, the effective 
date of the Federal Mine Safety Code, which is not a permissible machine , 
and was so shown in the Federal coal mine safety report? A. Thatis 


true. 


: : 


Q. Now, was your purpose in going to Capitol to seek financial 
assistance in order to buy a machine that would be permissible under 
the Federal Mine Safety Code? A. That is absolutely right. | 

Q. Now, have you had any other discussions with Mr. Bohannon 
at any time other than on this particular Saturday, August 4, 1956, that 
you can recall? A, Yes, I have talked to him several times. | 

Q@. Has he been up tothe mine? A. Yes, he has. 

Q. Has he talked to you at the mine? A. Yes. | 

41 Q. Inthe presence of anybody else? A. Well, ordinarily | 
three of us, Mr. Bohannon, myself and Uncle Raymond. | 

Q. And if you know, who made the arrangements between Capitol 
and Asbury for the supplying of coal to the Government on this contract? 
A. Mr. Bohannon and Uncle Raymond, I assume. I don't know for sure 
that Mr. Bohannon did, but I know that Uncle Raymond handled it for us. 

Q. You were not present? A. No, sir, I was working in the mine. 


Q. Did you work in the mine throughout last summer during the 
school vacation period? <A. Yes, sir. | 


Q. Have you ever talked to Smitty other than on that one o¢casion 
on August 4, 1956? A. No, sir, I never have. | 

Q. Have you on any occasion talked to Mr. MacDonald othdr than 
on August 4, 1956? <A. No, sir, I have not. 

Q. Has Mr. Smith at any time when you were at the mine been up 
there around the Asbury Coal Mine? A. Mr. Smith? | 

Q. Smitty. A. No, not that I recall. | 

Q. Do you recall seeing Mr. MacDonald up at the mine at any 
time? A. No, Ido not. ! 

Q. But you do recall Mr. Bohannon being there? A. Yes, Mr. 
Bohannon has. been there several times. | 


Q. Now, when Mr. Bohannon was at the mine, was that prior to 
or after the period of time in which you were supplying coal to come in 
on this contract, or was it during the time of the contract? A. Well, 
he was there on several occasions prior to, and I don't recall whether 
or not he was there during the term of the contract or after, because 


before the contract was fully completed I started back to school. 
| 
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Q. But you do know that he was there before the contract was 
entered into? A. Oh, yes, several times. 

MR. MANKER: You may ask him. 

MR. MOSELEY: Thank you, sir. 

CROSS EXAMINATION 
BY MR. MOSELEY: 

Q. Lee, if I understand you correctly, you knew at the initiation 
of this contract that the agreed price and the intention of the parties, as 
between your partnership and Capitol Coal, was that you would receive 
$5.40 per ton?’ A. Well, as I said before, I wasn't present when the 

43 transactions took place. The first price I heard quoted from 
Uncle Raymond to me on the way home that evening was $5.40. 

Q. So insofar as you know, that was the price? A. That's right. 

Q. And when you found on your first invoice the sum of $5.45, you 
recognized that it was an error, did you not? A. Yes, I did. 

Q. And you knew that insofar as your understanding of the contract 
was concerned, that did not reflect the intention of the parties, is that 
right? A. That's right. 

Q. And it was further the intention of the parties to enter into a 
contract that would not be within the operating purvue -- that is to say 
under $10,000 -- of Walsh-Healey; is that right? A. That's the under- 
standing we had. 

Q. So that for whatever reasons, due to deliberation or inadvertently, 
the actual figure that you found did not reflect the intention of the parties, 
did it; and you, as I believe you told us, made a mental note to call it to 
their attention? A. Well, it certainly didn't reflect our intentions. Of 
course, I cannot say what Capitol's intentions were. 

Q. But insofar as you understood it. A. As far as I know, it did 
not reflect the intention of the parties. 

44 Q. And as far as you know, Capitol Coal Sales has no investment 


in your mine? That is correct, is it not? <A. Not a penny. 


Q. And'they never have had any financial interest in your opera- 
tion? A. No. 


| 
11 | 
Q. Have you found in your work with Capitol that they have always 
been fair and honest and prompt in handling matters with you? A Yes. 
MR. MOSELEY: That is all we have to ask, Your Honor, 
REDIRECT EXAMINATION | 
BY MR, MANKER: | 
Q. One further question: I believe you said that just until the past 
few days you had never seen the contract that is in controversy here, is 
that correct? A. That is true. 
Q. Capitol never did tell you what the amount of the contract was 
and never did show you the contract? A. No, we never saw the actual 
contract. The price on the checks was adjusted the second week, The 
second check we picked up had been adjusted to conform with the price 
that we originally understood, and also a deduction had been made on the 
second check to take care of the overage on the first check. ! 
Q. So that for all practical purposes all coal that Asbury delivered 
to the Government for Capitol's contract was paid to Asbury by Capitol at 
$5.40 a ton, is that correct? A. That is right. | 


MR. MANKER: That is all. 
* * * 


RAYMOND ASBURY | 

was called as a witness for and on behalf ‘of the Government, and being then 

and there duly sworn by the Hearing Examiner, assumed the witness stand 
and, upon examination, testified as follows: | 
DIRECT EXAMINATION 

BY MR, MANKER: ! 

. You are Mr. Raymond Asbury, are you not, sir? A. Yes, sir. 

. One of the partners in the Asbury Coal Company? A. Yes, sir. 


. Where do you live? A. Caryville, Tennessee. | 
46 Q. Mr. Asbury, in connection with the Government contract that is 
in litigation here, what participation involved you as far as Capitol Coal 
Sales and Asbury Coal Company in getting this particular item of business? 
How did you get the contract to supply this coal for Capitol? A. Well, 
I just got the contract, just what you would say a verbal contract. 1 
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didn't see any contract. Mr. Bohannon, now, he represents Capitol and 
he comes up and talks to me about it, and I would tell him about how 
many tons I can bring up for that month. 

Q. That is the way you generally operated with Capitol? A. That's 
right. 

Q. Now, in this particular contract, did Mr. Bohannon come up and 
talk to you about supplying coal on this contract? A. Yes, sir. 

Q. Do you recall about when that was, approximately? A. It 
was along about the 29th of July, somewhere around there. I wouldn't 
be positive. Just a day or two before the first of August. 

Q. The latter part of July, is that correct? A. Yes, that's right. 

Q. What was the discussion between you and Mr. Bohannon as to 
when you would start making deliveries? A. The first of August. 

47 Q. Mr. Bohannon gave you instructions as to when to make the 
deliveries? A. Yes, sir. 

Q. Andwhere? A. Yes, sir, K-25, Oak Ridge. 

Q. Now, in connection with this first check that you picked up at 
Harriman on August 4, 1956, what transpired then when you went to 
Chattanooga with Lee after talking to Mr. Bohannon about trying to get 
some money to buy this coal-mining machine? A. Well, we was talking 
to Mr. Smitty down there and Mr. MacDonald, and Mr. Smitty, he said 


he slipped up on that contract but he had it all straightened out and for 


us to go ahead and make deliveries on it. 

Q. Who told you that? A. Mr. Smitty. 

Q. Now, what did he mean by he had it all straightened out, and 
what did you understand him to mean? A. Well, I understood by what he 
said that he had straightened out, that he had put ina figure, maybe, on 
the contract that had gone over $10,000 for the two months, and he said 
he had it all straightened out and for us to go ahead and make delivery 
on the coal and everything would be all right. 

Q. And you followed his instructions? A. That is right. 

48 Q. As far as Asbury Coal Company's mine was concerned, you 
knew that it did not meet the minimum requirements of the Federal Mine 
Safety Code? A. I absolutely knew it. 
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Q. And did you acquaint Capitol or Mr. Bohannon or anybody 
at Capitol with the fact that you did not meet the minimum safety r 
ments? A. Yes, sir, Mr. Bohannon, he knowed. 
Q. Youtold him so? A. Yes, I told him. 
Q. And I will ask you, did you tell Mr. Bohannon that one reason 
that you wanted to get this money was so that you could buy this machine 


in order to bring your minimum standards up to a higher level? A. No, 
sir, I didn't tell Mr. Bohannon. I told him I wanted to get a machine. I 
knowed the machine I had wouldn't come up to standards. I been intend- 
ing to try to get my mine in shape to where it would come up to the 
standards, but I told Mr. Bohannon I wanted to get this machine so I 
could produce a little more coal. The one we had down there, we did 
not have any trucks for it and had to push it around by hand. We were 
interested in getting another machine and we didn't have the finance, 


and just thought probably we could get one right away and they handle 
the coal and let them take the pay out so much a ton. 


Q. Did you have any discussion with Mr. Bohannon as to the amount 


of the contract that was involved, as to whether or not the Walsh- Healey 
Act was applicable? A. Me and Mr. Bohannon discussed contract 
business several times, and he knows all the time that he didn't want to 
get involved in nothing that would go over $10,000 because we wasn't in 
the position for a contract like that. | 

Q. Did you likewise discuss this same subject with Smitty when you 
went to Chattanooga? A. Yes, sir. : 

Q. And Smitty was the one who -- A. Yes, Mr. Smitty was pretty 
well informed on that. He told me about what it took, you know, to come 


up to the specifications, and he was pretty well informed on that. | 


HEARING EXAMINER PARKINSON: What specifications? | 
THE WITNESS: Mine Safety Code for Government contracts. 

BY MR. MANKER: | 
Q. And Smitty told you then that this contract was not subject to 


the Walsh-Healey Act, did he? A. Yes, sir, he certainly did. 
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Q. And if he had told you that it was subject to the Walsh-Healey 
Act, would you have supplied any coal? <A. No, sir, certainly would not. 

Q. Now, what steps have you taken and what steps are you now 
taking, if any, to improve the safety conditions of your mine? A. Well, 

50 now, I have quit working down in there where I was and starting the 
main head in the air course so as I could block off all that old mine and 
make me a new mine. 

Q. Well, is it your purpose, Mr. Asbury, to as quickly and time 
and money will permit get your mine ina condition where you can meet the 
minimum safety requirements of the Federal Mine Safety Code? A. I 
certainly am. 


Q. Are you making progress toward that end at this time? <A. Yes, 


Q. Are you persevering in your efforts --- A. Yes, sir. 

Q. -- to reach that goal? A. Yes, sir. 

Q. Did you get any money from Capitol as a result of your visit 
down there to try to get money to buy this machine? A. No, sir, didn't 
even mention the money. Mr. Bohannon referred us down there to Mr. 
George and he didn’t come in, so I didn't mention anything about the 
money. 

Q. You just discussed the other matters with Smitty and Mr. Mac- 
Donald? A. That's absolutely right. 

Q. Had you had any occasion to have any dealings with Mr. Mac- 
Donald prior thereto? A. No, sir. 

Q. That was the first time? A. First time I knowed Mr. Mac- 
Donald, first time I seen Mr, Smith. 

Q. And have you seen or had dealings with either of them since 
that time? A. I talked to Mr. MacDonald on the telephone was all one 


time. 


Q. And your dealings are primarily with Mr. Bohannon, is that 
right? <A. Yes. 

@. Does he regularly come to your mine to see what coal is avail- 
able for them? A. Yes. 
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Q. The gentleman sitting between -- A. He either comes or 
calls. He is the man I deal with. | 

Q. Mr. Bohannon, I believe, is down at Harriman, is that correct? 
A. Yes, that's right. ! 

Q. Now the gentleman sitting to Mr. Bohannon's left and to Mr. 
Moseley'sright thereis Mr. John Fleming. Do you know that gentleman? 
A. Ijust met him today. | 

Q. Isee. He has never been to your mine to discuss matters with 
you at all? <A. No, sir. | 

52 MR. MANKER: You may ask him. 

MR. MOSELEY: No questions. 

HEARING EXAMINER PARKINSON: That is all. 

(Thereupon the witness was excused and retired from the witness 


stand.) 


* * * 
53 JAMES T, KEOHANE | 
was called as a witness for and on behalf of the Government, and being 
then and there duly sworn by the Hearing Examiner, assumed the witness 
stand and, upon examination, testified as follows: i 
DIRECT EXAMINATION 
BY MR. MANKER: | 
Q. You are Mr. James T. Keohane? A. Yes, sir. | 
Q. By whom are you employed, Mr. Keohane? A. Atomic puerey 
Commission. | 
Q. Where do you live? A. Knoxville. | 
Q. How long have you been with the Atomic Energy Commission? 
A. In Oak Ridge since November 1950. 
Q. November 1950? A. Yes, sir. 
Q. What is your position with the Atomic Energy Commission? 
A. Chief, Purchasing Section. | 
Q. Does that position include the purchasing of coal? A. It does. 
Q. Have you handled any contracts in the past with Capitol Coal 


Sales? A. Several contracts with Capitol Coal Sales. | 
| 
| 
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Q. I will ask you if pursuant to the Atomic Energy Commission's 
invitation to bid dated July 20, 1956 pursuant to which you were seeking 
to obtain up to 50,000 net tons of coal, if you handled any bid submitted 
by Capitol Coal Sales? A. Yes, sir. 

Q. And did you award any contracts under that invitation to bid to 
Capitol? A. Yes, sir. 

Q. Do you know how many? 

MR. MOSELEY: If Your Honor please, we object to anything except 
the contract that is the basis of this complaint as being irrelevant and 
immaterial. 

BY MR. MANKER: 

Q. Did you have any occasion to handle any bids submitted by 
Capitol pursuant to this invitation? A. Yes, sir. 

@. And what were the numbers of those contracts, so we may 
identify them -- 

MR. MOSELEY: Mr. Examiner, again we renew our objection. 
The contracts have been filed; there is no dispute. It speaks for itself 
and it bears its number. 

HEARING EXAMINER PARKINSON: I take it this is more or less 
preliminary? 

MR. MANKER: That is correct, sir. 

BY MR. MANKER: 

Q. Can you identify any contracts that you handled negotiations with 
Capitol and awarded to Capitol pursuant to invitation? A. The contract 
in question and several more. 

Q. In other words, you are speaking of Contract 2354, is that 
correct? <A. Yes, sir. 

Q. And what was the amount of this contract that you negotiated, 
this 23542 A. The amount shown on the contract, $10,170 estimated 


(referring to document.) 


Q. Now, the award in that case was signed by Mr. A. E. Johnson, 
is that correct? A. That is right, sir. 

Q. How did it happen that you did not sign the award of that con- 
tract, Mr. Keohane? A. Within our chain of contracting officers' 
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authority this contract was in excess of my authority and went the 
next echelon. 

Q. What is your maximum? A. $10,000 each individual action, 

Q. So you have no authority to award a contract yourself, in your 
own name, for any amount in excess of $10,000? A. No, sir. We approve 
and recommend is all. 

Q. But the other contracts to which you referred, you did sign, is 
that correct? <A. Yes, sir. | 

Q. After this contract was awarded, did you have any correspond - 
ence with Capitol Coal Sales with respect to this contract? A. Several 
letters on the subject. 


Q. Are the letters that you have heard us refer to here this morn- 


ing, do you recall, are those dates the approximate dates? A. I have 
them here. 

Q. Could you please refer to a letter from Capitol Coal Sales 
dated August 3 and another dated August 6, and your reply dated August 
8, and state whether or not those are the letters that you handled for -- 
A. Yes, I have them here. 

HEARING EXAMINER PARKINSON: Are those in evidence? 

MR, MANKER: They are in evidence. 

HEARING EXAMINER PARKINSON: This is just corroboration? 

MR. MANKER: That is right. 

HEARING EXAMINER PARKINSON: I wonder if it is pen ee 

MR. MOSELEY: Ido not think it is. We agreed and they are in. 

BY MR, MANKER: 

Q. The final disposition of this request submitted by Capitol was 
not handled by you, was it? A. The paper work was handled by me, 
but again signed by Mr. Johnson in the form of the modification of the 
contract. | 

Q. After having been to Washington, is that correct? A. Yes, sir. 

Q. Now, during the period of time involved here, that is between 
July 31, 1956 and the present time, have you had any discussions with 
any representative of Capitol with respect to this contract? A. I believe 


i 


| 
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I have had a phone call at least once from Mr. Bohannon asking what our 
coal procurement future looked like as to what we were going to buy and 
when, but that's all. 

Q. Nothing with respect to this particular contract? <A. No. 

Q. Have you had any telephone calls, personal contacts or any 
other communications than these that are presently in evidence here 
from any representative of Capitol, their attorney or otherwise, in 
connection with this litigation? A. I believe I had one phone call from 


Mr. George which I referred to Mr. Winkles, regarding when Capitol 


could expect an answer to the correspondence which we just discussed. 

Q. When Mr. George telephoned, you referred him to Mr. Winkles, 
is that correct? A. Yes, sir. 

Q. Do you know whether, as a result of that conversation, this 
letter that Mr. George addressed to Mr. Winkles under date of December 
3,was sent? A. Ido not know anything about that letter except that I 
know that it existed. 

Q. You made the reference when Mr. George called you, you 
then referred him to Mr. Winkles, is that correct? A. Yes. The 
questions he had were more appropriately answered by Mr. Winkles, so 
I referred him. 

Q. And the procedure, the basis upon which this request of Capitol 
for a reformation of the contract, you handled all the preliminary matters 
prior to the time that was referred to Washington for handling, did you? 
A. I did. 

Q. Now, until that reformation of contract came through in Jan- 
uary of this year, did the Atomic Energy Commission take the position 
that the existing contract of July 31, 1956 was still in full force and 
effect? A. That was the contract. 

Q. And ‘until_it:;was modified, that was the contract and only 
contract, is that correct? A. That is right, sir. 

59 Q. Did you ever make any commitment to Capitol, either directly 
or indirectly,’ personally or otherwise, anything that would lead Capitol 
Coal Sales to ‘believe -- or that it would be reasonable to believe from 
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what you had said -- that the contract had as of that date been modified 


or reformed? A. No. My position was what our regulations required. 


We had no authority to reform it. 
Q. Can you just state what your regulations are, that is, the | 
procedure in handling requests similar to this one? A. It was handled 
under a procedure request for alleged mistake in bid after a worth con- 
tract. I cannot quote you the regulations, but in essence it says that we 
locally have no authority to make these changes after the contract has 
been awarded. There are a few changes permissible prior to the award 
when a mistake is made, but -- | 
@. Once the award has been made, the only way it can be changed 
is for prescribed regulation procedure to be followed and the matter 


referred to Washington? A. To our Washington headquarters. | 
Q. And in Washington the determination is made as to whether the 

request for reformation will be granted or not, is that correct? A. That 

is right. 
Q. And that procedure was followed in this case, is that correct? 
A. That is right. | 
Q. Did you have any discussions with Mr. Winkles after you | 


referred Mr. George's call to him? A. Oh, I imagine several. I 


with him every day back and forth to work. | 
Q. Where do you live? A. Harold Hills, Knoxville. | 


Q. Isee. And does Mr. Winkles also live in Knoxville? A. Yes, 


* * * 


CROSS EXAMINATION 
BY MR, MOSELEY: 
* * * * * | 
Q. So that all within $10,000 and on down could be within your 
cognizance? A. That is right. 
Q. Now, if we go above $10,000, what is the set-up there? 
A. To Mr. Johnston, the Chief who signed this contract. 


81 


82 


94 


20 
Q. And from $10,000 up to an unlimited amount would be in that, 
shall we call it, upper bracket? A. That is right. 
Q. And that, then, is the only dividing line with respect to your 
authority and Mr. Johnston's authority? A. Within our division, that 


is right. 
* * * * * 
Q. And in your office, when the contract is awarded and the amount 
is over $10,000 -- $10,001 and upward -- Mr. Johnston would get it and 
a memorandum, such as the one you have of August 1, would go to the 
Labor Department? A. The Form 99. On any contract of $10,000 or 
more we are required to fill out a Form 99 and send it. 
* * * * * 
Q. Now, Mr. Keohane, it is true and you know as a matter of fact 
every single tonnage delivery invoice in this case was paid from the very 
inception of the contract until it was performed on the basis of $5.55, 
that amount indicated on the application as Change No. 1. To refresh your 
recollection I can show you photostatic copies of those invoices which have 
been filed in the record. 
HEARING EXAMINER PARKINSON: You concede that, do you not? 
MR. MANKER: There is no question. The invoices speak for 
themselves and that is in the record already. 
* * * * ok 
Q. So there is no place provided for extending it, for the con- 
venience of the bidder. That is done by your office? A. That is right. 
The place for that is on the schedule. 
Q. So then the extension of bid and the total price would not 
normally appear to the bidder until this thing came back from your 
office, is that right? A. That is the first time the total amount of 
the contract, any contract on this form, appears, in there. 
* * * * * 
MR. MANKER: 2-C. And that will be a collective exhibit since 
it is a summary sheet and computation sheets covering the eleven 
employees whose names appear on the summary sheet. 
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HEARING EXAMINER PARKINSON: Actually, what it amounts to 
is a stipulation between the Department of Labor and the respondents 
Asbury as to the amounts which are due to the Department of Labor, if 
any amounts are due. Is that what it is? | 

MR. MANKER: That is correct, sir. If the Walsh-Healey Public 
Contracts Act is applicable to this contract, that these stated employees 
have been paid less than the amount required under the Minimum Wage 
Determinations in the bituminous coal industry to the extent shown here, 
that is, they were paid on one basis and if they had been paid in accord- 
ance with the Minimum Wage Determinations, they would have been paid 
a much larger sum. The difference between the two is represented by 
the amount shown on the summary sheet, $2,751.79. | 

HEARING EXAMINER PARKINSON: Now, Counsel, he is offering 
it. What is your position? | 

MR. MOSELEY: Mr. Examiner, I do not understand it that | way, 
although I do not think there is any great difference in our position. It 
is stipulated that the report of Mr. Ledbetter and the findings may be 
received in evidence. It is not admitted that the amount is binding and 
it is expressly reserved that Mr. Asbury put on proof if there should 

develop a difference of opinion as to the amount. But his menor is 
competent to be received in evidence, and I certainly do not object to that. 
I do not say it is conclusive as to what may be in it, but it is competent 
evidence. | 

HEARING EXAMINER PARKINSON: Well, let us give the Asburys 
an opportunity to respond to the statement which I have made. If my 
statement was too broad, then I will let them call it to my attention, 
but I will receive it on the basis of what counsel for Capitol Coal has 
stated to be the proper theory of it. ! 

(Thereupon the document referred to was received in evidence 

as Government's Exhibit 2-C, and will be found in the files of 
the Department.) | 


MR. MANKER: Yes, sir. We would want to check to verity it. 
* * * * * 


Nashville, Tennessee 
Monday, March 18, 1957 


* * * * * 


MR. MANKER: There are six separate contracts identified as -- 

HEARING'EXAMINER PARKINSON: (Interposing) What is your 
authority for grouping them together ? 

MR. MANKER: My thought on that subject, if the Examiner please, 
is that in a statement made by the Secretary of Labor in October, 1956, 
while addressing the United Mine Workers Convention in Cincinnati, Ohio, 


the Secretary used specific language that I will not purport to quote 
exactly, but to the effect that the only justification for the Government 
entering into a contract for delivery of coal to the Government in an 
amount less than $10,000, would be that the Government needed less 
than $10,000 worth of coal. 
* * *” * ok 

* ay * But for your Honor's information, there is now an 
official interpretation of the Department of Labor which says this -- It 
has been in effect really, but it is a rule interpretation that has been 
clarified to say this: If, pursuant to a single invitation to bid, or to the 
same invitation to bid, multiple contracts are awarded to the same per- 
son, in order to determine whether the Walsh-Healey Act applies or not 
you have to add the dollar value of the various contracts together. In 
other words, the splitting up of contracts issued to the same bidder, 
pursuant to the same invitation to bid, would require that result. That 
is, the adding of the contracts together to determine whether or not the 
Walsh-Healey Act is applicable. That is the official interpretation of 
the United States Department of Labor, which is binding on us as well 
as the Hearing Examiner. Now, I don't know whether Your Honor has 
seen that or not, but that is the interpretation. 

* * * * * 

53 HEARING EXAMINER PARKINSON: Will you make available before 
the hearing, or as soon as possible, to the respondents the Secretary's 
interpretation that you have called our attention to here today. And I 
wish you would make it available to me, too. 
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| 
MR. RAY: It is going to be mimeographed, I understand, by the 

Department not later than the 26th, and I asked that it be mim eographed 


so that it could be made available to all interested parties. At this time 


it is in the form of a letter addressed to one certain contracting agency 


-- that is the clarifying part of it -- and rather than make available the 


letter to one certain contracting agency, I think if it were in general 
form so that it wouldn't be putting the finger ona certain one so that 
some people might misconstrue the letter -- But that will be made 


available to them before the hearing. In some form. | 

* * * * * | 
Knoxville, Tennessee, | 
Thursday, April 11, 1957 | 


* * * * * 


MR. MOSELEY: We were given the commitment by the Govern- 
ment counsel that we would be provided with the ruling which is the 
substantive basis of this proceeding prior to trial, and I would like to 
call on counsel at this time to see if that ruling is available. | 

HEARING EXAMINER PARKINSON: I would like to see it myself. 

MR. MANKER: If the Examiner please, that material has not 
been delivered to me or come to my attention as of Friday of last week, 
At that time I mentioned the matter to Mr. Ray and got him to take it up 
with Washington that day, and he went to Washington that day. I advised 

him at that time that we were specifically and definitely committed 
to make that information available to both the counsel and the Examiner 
prior to the hearing, but as of yet I have not received it myself. | ‘Ihave 
never seen it, and I checked on the matter late yesterday afternoon and 
still was not able to get any information with respect to it. 

I will be glad, however, to make further inquiry the first time we 
have a recess today. I will check with Washington and see what the 
situation is, but personally I am in the same position with everyone 
else: I have not seen it; know no more about it then was mentioned 
on March 18 in Nashville. 
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MR. MOSELEY: Of course the Examiner will recognize the 
difficulty of our position in attempting to defend this complaint when 
we do not even have the substantive basis of the complaint. We do not 
know substantially what we are called on to meet. We do not know what 
the legal effect would be, and hence we do not know what facts might go 
to the legal defense. 

HEARING EXAMINER PARKINSON: Well, let us proceed at the 
present time as if there were no such ruling in existence. As far as the 


record is concerned, there is not. 
* * * * * 


77 HEARING EXAMINER PARKINSON: I am not so sure it was a 
mistake. It seems to me for our purposes we could assume that Capitol 


Coal deliberately set out to create a situation where they would not be 
subject to the Walsh-Healey Act. 

MR. MOSELEY: Well, we will stipulate that, we intended to 
make these small contracts. 

* * * * * 
79 HEARING EXAMINER PARKINSON: ; Well, is this not the case, 
that they have actually collected more than $10,000? 

MR. MOSELEY: Yes, a tender has been made to the Commission 
of that money; the tender was refused, and the dispute under Clause 13 
was filed. It is a situation where a valid administrative procedure has 
commenced and someone wants to run into court and get an injunction. 
The procedure set out has to be followed to its termination point before 
the next step can be taken. We are drawing an analogy to that and say- 
ing that the parties themselves, under the original instrument, are still 
pursuing that contract and it may well be that the final amount in the 
tender would be accepted by the Commission. 

HEARING EXAMINER PARKINSON: I do not think that the applica- 
tion of the Walsh-Healey Act, in the way of determination of negotiations 
between the parties, particularly after the contract has been performed-- 

MR. MOSELEY: That is what we are saying. 
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HEARING EXAMINER PARKINSON: Has more than $10,000] been 
collected on it? | 

MR, MOSELEY: Yes, but we are conceding the collection of that 
figure, and the policy of the Commission is to allow -- 

* * * * * 

84 LEE ASBURY 

was called as a witness for and on behalf of the Government, and being 
then and there duly sworn by the Hearing Examiner, assumed the witness 
stand and, upon examination, testified as follows: | 

* * * * 

CROSS EXAMINATION 

BY MR, ASBURY: 

Q. Of course you testified that you were one of the partners in 
Asbury Coal Company and one of the respondents in this case ? A. That 
is right. 

Q. I will ask you if you received or if the Asbury Coal Company 
received a letter from Capitol Coal Sales dated August 1, 1956, con- 


cerning this particular contract and order for coal? <A. Yes, wé sure 
did. 


Q. Now, on this particular order what price was shown that you 
would receive for the coal per ton? A. $5.40 per ton. : 

Q. What did you understand to be Capitol Coal Sales fee for 
handling this coal? A. 15 cents per ton. | 

Q. Assuming that you had 1,800 tons to deliver at $5.40, and they 
were to get 15 cents, that would be $5.55 aton? A, That's right. 

Q. That would have kept the order under $10, 000? A. That is 
right. | 


* * 


92 BY MR. MOSELEY: 
Q. As I understand you, your understanding of this contract was 
that it was a contract which would aggregate in the amount of $9, 990? 
A. I didn't recall the exact amount, but I realized it would be under 
$10,000. I didn't know how much. | 
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Q. In any event, the unit price was understood and agreed as 
$5.55 per ton?! A. Well, that was assuming on our part that the com- 
mission was to be 15 cents. The unit price was understood as $5.40. 

Q. And you understood the commission was 15 cents? A. That 
is right. 

Q. So then it became a matter of simple calculation to get the 
unit price of $5.55? A. That's right. 

Q. As a matter of fact, that was the figure, and this record shows 
it was the accepted figure which related back to the original date of the 
contract? A. That's right. 

* * * * 
RECROSS EXAMINATION 
BY MR, MOSELEY: 
Q. Mr. Asbury, in connection with this Atomic Energy Commission 
96 undertaking, did you know that these other mines were involved in 
any way until the filing of the amended complaint some two or three weeks 
ago? A. No. 

MR. MOSELEY: That is all. 

MR, MANKER: You had no concern with any such dealings with 
any other producers, did you? 

THE WITNESS: No, I did not. 

MR. MANKER: You had no interest in any other mine except the 
Asbury Coal Company mine? 

THE WITNESS: No, sir, I had no interest in any of their mines. 

* * * * * 

97 RAYMOND ASBURY 
was called as a witness for and on behalf of the Government, and being 
then and there duly sworn by the Hearing Examiner, assumed the witness 
stand and, upon examination, testified as follows: 
DIRECT EXAMINATION 
BY MR. MANKER: 
Q. Mr. Asbury, do you recall your previous testimony in this 

proceeding here in Knoxville on February 15, 1957? A. Yes, Ido. 
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MR. MANKER: Mr. Asbury, you may ask him, 
CROSS EXAMINATION 
BY MR. ASBURY: | 
Q. Raymond, how long have you been in the coal mining business ? 


A. 47 years. 

Q. How oldare you? A. 68. ! 

Q. In what capacity have you been in the coal mining business for 
the past 30 years? A. Supervisory capacity. | 

Q. During that time, of course, you have been what we calla mine 
foreman? A. Mine foreman, superintendent. 
Q. Inorder to be a mine foreman in the State of Tennessee, the 
State requires certain qualifications, does it not? <A. Yes. | 

Q. Have you qualified under the regulations of the State of Tennes- 
see as amine foreman? A. Yes, sir. | 

Q. How long ago? A. 1919. | 

Q. And you now hold what is known as a Class A license certificate 
as a mine foreman in the State of Tennessee? A. Yes. | 

Q. Are you acquainted with the mining laws as pertaining to safety 
and the safety regulations of the State of Tennessee? A. Yes, sir, 

Q. Are you acquainted with the Federal Mine Safety Code? 
A. Yes, sir. 

Q. Have you had little or much experience with the Federal r mine 
inspectors? A. Oh, plenty. 

Q. Of course you are the manager and one of the part-owners of 
the Indian Creek mine of the Asbury Coal Company? A. Yes, sir. 

Q. What would you say as to the Asbury mine that is in question 


here, does it comply with the Federal Mine Safety Code? A. No, it 
| 


don't. 


. Has it ever complied with it since you have been there? 


Q 
A. Not since I've been there and before I got it. 
Q 


_ Had the mine been developed some before? A. Yes. 
Q. And how far had it been developed? A. Oh, I'd say 15, 
1600 feet. 
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Q. Was it operated in compliance with the Federal Mine Safety 
Code? A. No. 
Q. Atnotime? A. No. 
@. What were the conditions when you went there? A. Well, 
just about as bad as it could be, wooden brattices, breakthroughs, all 


covered up with rock, no clearance nowhere. 

Q. Would it have been possible to have fixed it so it would comply 
with the Mine Safety Code? A. Impossible. Well, it would have been 
possible to fix it. It would have took more money than I had to fix it up, 
so it would comply with the Mine Code. 

Q. If you had had money to have it fixed, would it have been 
practical to fix it? A. Not the old part, no. I'd say it was not. 

Q. Now, Raymond, of course you had heard of the Walsh-Healey 
Public Contracts Act? A. Yes. 

100 Q. And you knew if you made a contract over $10,000, your mine 
would have to be fixed? A. Yes, sir. 

Q. To comply with the Mine Safety Code? A. That's right. 

Q. And you knew that you could not afford a contract over $10,000? 
A. Correct. 

Q. Had you so told the agents of Capitol Coal Sales, that you could 
not? A. Yeah, they all realized that I couldn't. Now, let me make this 
clear: Maybe they don't know this mine business, like the Judge here or 
whatever he is. 

* * * * * 
104 Q. And of course you understood this contract to be for less than 
$10,000? A. Yes, sir. 

Q. And I believe you testified before that you were assured by 
Mr. Smith of Capitol Coal Sales that it was less than $10,000? A. 

That's correct. 

Q. And ‘he told you to go ahead and finish your contract, go ahead 
and keep delivering? A. That's correct. 

105 MR, ASBURY: That is all. 
MR. MOSELEY: I believe I am next. 
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BY MR. MOSELEY: ! 

Q. In other words, it was the absolute intention of your self as one 
of the partners in that mine to make a contract that was not subject to 
Walsh-Healey ? 

* * * * 
REDIRECT EXAMINATION 
BY MR. MANKER: 

Q. Mr. Asbury, let me ask you this: Mr. Moseley questioned! you 
about your understanding of the Walsh-Healey Public Contracts Act. Do 
you have a copy of the Walsh-Healey Public Contracts Act? | 

"\408 A. Ithink Ihave, Mr. Manker. 
Q. Have you ever read the Act? A. Yes, sir. 
Q. Do you know its requirements from start to finish, Mr. Asbury? 


A. Ido. 


* * 
| 108 JAMES T. KEOHANE | 
was called as a witness for and on behalf of the Government, and being 

then and there duly sworn by the Hearing Examiner, assumed the witness 


stand and, upon examination, testified as follows: 
* * * * 
/ 111 CROSS EXAMINATION 
BY MR. ASBURY: 
Q. Now, Mr. Keohane, did you ever discuss this contract in — 
question that the Asbury Coal Company is involved in with anybody | 
connected with the Asbury Coal Company or any agent for the Asbury 
Coal Company except, of course, Capitol Coal Sales? A. No, sir. 
Q. You never talked to any of the Asburys about it? A. No, 
Q. As far as the price was concerned or anything was concetned* 
A. No. | 
Q. The only deal made with the Asbury Coal Company was made 
through Capitol Coal Sales? A. That is right. 
MR. ASBURY: That is all I care to ask. 
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BY MR. MOSELEY: 

Q. Mr. Keohane, I direct your attention to your testimony at our 
first session, page 81 of the transcript, and ask if you recall my asking 

112 this question: 

"Is it true that this modification once executed by 
the Government relates back removing the original amount 
of the award and replacing it with a figure of $9,990?" 

And was this your answer: 

"Yes, it does. It relates back to the original date, 

sir." A. That is correct. 

Q. That is correct? A. Yes. 

Q. So that in contemplation of the Commission, the only genuine 
figure of award that ever existed in that contract is the figure of $9,990 
because it relates back to the original date? A. The contract was for 
an excess of $10,000 on the original award, after which Capitol Coal 
claimed they had made a mistake in bid, pursuant to which we went 
through our administrative procedure, to Washington, to see if in fact 
the mistake in bid was a mistake in bid. 

Q. And how was that determined? A. That was determined by 
our attorneys. 

Q. I mean what was the outcome of the determination? To save 
time, the outcome of that was that AEC accepted the correction? 

A. We accepted the price reduction. 

113 Q. As a matter of fact, it was a reduction based on the error 
alleged by Capitol, is that not the case? The figure was changed as 
they had requested in their letter to you? A. The figure was changed 
to the new offer of $5.55. 

Q. Inthe letter requesting the change be made, is it a fact that 
Capitol told you a mistake had occurred in the typing of the bid? Is 
that not true? A. That was the -- 

Q. So Capitol never asked you to take a reduction? 

HEARING EXAMINER PARKINSON: Now just a moment. He 
did not finish. That was what, Mr. Keohane? 
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THE WITNESS: That was what was alleged in the letter, that we 

had made a mistake in bid. | 
BY MR, MOSELEY: 
Q. And they asked that this figure be corrected, did they not? 
A. That is right. 
Q. And the letter does not ask that the price be reduced but that 
the figure be corrected; that is true, is it not? A. That's true. 


Q. And the Commission accepted that request and through its 


procedure corrected the contract in accordance with the request ? | 


(114 A. The correction was made pursuant to the request. I don't 


know what the determination was as to what the ten cents per ton | 
| 
| 


differential actually was. 
Q. And that, of course, accords with the testimony you heard here 
of Mr. Lee Asbury as to the price the parties themselves had understood 
and undertaken, does it not? A. I heard that this morning. 
Q. And that agrees with all of the invoices submitted by Capitol 
during the entire period of performance of the contract and for which 
Capitol was paid by the Government, and which has been filed here, does 
it not? A. I believe that is correct. | 
Q. Mr. Keohane, in reviewing Contract No. 2351, I will ask you 
if you reviewed -- | 
MR. MANKER: Just a moment, now. You are speaking of = 
entirely different contract. ! 
MR. MOSELEY: Did you want to finish all the way around before 
we go to the others? | 
MR. MANKER: No, I think perhaps we could recall Mr. Keohane 
when we get into another contract, so that we may go ahead and finish 
upon 2354 at this time and then get back into 2351, 2, 3, 5 and 9 separately, 
because I think it will give us a much clearer record. 
MR. MOSELEY: That is all right, and I certainly do not object 
to that. 
115 BY MR. MOSELEY: | 


Q. In connection with 2354 which has been referred to as the 


Asbury contract, it is true, is it not, the Atomic Energy Commission 
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in its mechanics has arranged the contracting policies so that the last 
thing necessary to consummate a contract is the acceptance by the 
Commission of the bid submitted by the prospective contractor? 

A. Under the formal advertising procedure, that is right. 

Q. And under the use of Form 33 as used in the Asbury case 
the procedure was the same, is that not true? A. That's right. 

Q. Is it not likewise true that the only price set out in the bid 
and offered to you by Capitol Coal was the unit price f.o.b. per ton, 
which appeared in the bid figure? A. That is right. 

Q. Then this figure of estimated, or est. which appears in the 
left lower portion of the front page of Form 33 was not on there when 
the offer was made by Capitol? A. That is right; that part is for 
completion by the Commission, not by Capitol, in the first place. 

Q. In other words, that is something in your internal procedure 
which you reserve to yourself? A. That is the amount of the contract. 

Q. And that is considered as the amount of the contract, is it not? 

116 A. That is right. 

Q. I believe you told us at the earlier hearing the figure there 
determines whether you consider it a Walsh-Healey contract and 
determines the issuance or the failure to issue this Form 99 to the 
Secretary of Labor; you told us that, did younot? A. That amount 
determines whether or not we would follow with the procedure of issu- 


ing a Form 99. 


Q. The purpose of which is to advise of a Walsh-Healey contract ? 
A. That is right. 

Q. So then if the original figure of $9,990 had appeared the day 
you reviewed this contract, no Form 99 would have issued to the Labor 
Department, would it? A. No. 

Q. And if the correct figure of $5.55 per ton, which was the only 


unit price made in the bidder's offer, had been in that offer the day you 
reviewed it and decided whether or not to accept it, you would not have 


issued the Form 99? A. I beg your pardon? 
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Q. Would it not be true that had the figure of $5.55 per ton as the 

f.o.b. price offered by Capitol Coal appeared in this bid when you first 

received and reviewed it, you would not then have sent the Form 99 to 
the Secretary of Labor? A. $5.55 would not have calculated out. 
117 @. Isee. And I believe you told us that that figure, in case the 
correction was made by your modification, did relate back to the date 
of the contract. That was your answer on page 81 of the transcript. 
A. That is correct. 
Q. And your answer again this morning? A. That is correct. 

MR. MOSELEY: That is all. | 
REDIRECT EXAMINATION 
BY MR. MANKER: 

Q. That is your conclusion, is that correct, Mr. Keohane, that it 

does relate back? A. I think if you will read the modification itself it 
| 


tells you exactly there, does it not? 
Q. Well, I think the modification would speak for itself, but you 


are drawing a conclusion from what did actually happen and just stating 


it as your opinion that it relates back? 
MR. MOSELEY: Your Honor, he is cross-examining his ow 


witness to which we object. 
HEARING EXAMINER PARKINSON: Overruled. 
BY MR, MANKER;: 

Q. You just expressed your opinion that it related back to the 
initial award, is that correct? A. I would say within the scope of the 
document, and I did not mean to express an opinion except to believe that 
it starts out as most modifications do and relates to a prior document 


118 and this, then, is issued pursuant thereto. If I gave the impression 


| 
Q. In other words, you are not seeking to interpret the modifica- 


tion. You concede that the modification No. 1 stands on its own and 


I was drawing a conclusion, I was not. 


speaks for itself, is that correct? A. That's right. 
Q. And you are not in disagreement with what it shows or what 


it purports to show? A. Not one bit. 
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Q. Now, in the transcript of your testimony on February 15, Mr. 


Keohane, at the top of page 88 of the transcript, you made this response 
to a question which was propounded to you by Mr. Moseley, beginning on 
the first line of page 88. You said: 
"The contract was $5.65 until such time as we were 
authorized." 

In other words, your testimony was that $5.65 was the only contract 
until such time as the modification order itself was issued, is that correct? 
A. That's right. 

Q. And Mr. George's letter to you on the date of August 3, 1956, 
the letter on the date of August 6, 1956, and the letter on the date of 
August 21, 1956, which are identified as Government Exhibits 4, 5 and 8 
in this record, were directed to you and read by you on receipt by the 

119 Atomic Energy Commission, is that correct? A. That's right. 

Q. Do you recall in the letter of August 3, 1956, directed to you, 
that Mr. George requested you to issue a change order pursuant to his 
request, do you recall that? A. Yes, sir. 

Q. And in this second letter dated August 6, 1956, he asked you to 
disregard his letter of August 3, 1956, and said in this letter: 

™We now want you to change the price of this contract 
from $5.65 to $5.55." 
Do you recall that? A. I recall that. 

MR. MANKER: That is all. 

MR. MOSELEY: May I borrow those two letters, please ? 

(Documents handed to Mr. Moseley.) 

RECROSS EXAMINATION 
BY MR. MOSELEY: 
Q. Jim, the first sentence in the letter of August 3 is this: 
We made an error in the unit price per ton." 
That is the first sentence, is it not? A. That's right. 

Q. And the first sentence in the letter of August 6: 

120 "It seems we certainly are good at making errors." 
A. AsI recall, that is right. 
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Q. At no time did he say, "We want to reduce the price," did he? 
A. No. | 
Q. Mr. Keohane, at the time the modification was considered and 
executed by the Government as by the Atomic Energy Commission, they 
knew that this difficulty was pending and Capitol was trying to get, this 
figure reduced below the Walsh-Healey minimum, did they not? You 
were aware of that? A. At the time the modification was executed? 
Q. At the time it was being considered and executed, yes. You 
knew -- A. Well, at the time it was executed, yes. | 
Q. And they knew at the time they drafted, and of course this was 
drafted by the Commission counsel, was it not, and submitted by mail 
to Capitol? A. Yes. | 
Q. And they knew in drafting that and submitting it to Capito that 
the purpose of that modification was to get the correct price below 
$10,000 so that it would be below the Walsh-Healey minimum. They 
knew that, of course, did they not? A. Ican't say whether they knew. 
Q. Well, they were well aware -- let us put it this way: They 
knew we were in difficulty in this hearing then, did they not? A. At 
121 that time, yes. ! 
Q. And of course, I take it, you do not try to trick your contractors 
and you were not trying to make a modification that would not carry out 


the intention or deceive them or perpetrate any fraud on them at ‘all, were 


you? A. No. 

Q. You tried especially to draw a modification that would meet the 
issues as fairly as you could? A. As fairly as we could. | 

MR. MOSELEY: That is all. | 

MR. MANKER: One further question. With regard to Mr. George’ s 
letter of August 21, 1956, identified as Government's Exhibit 8 in this pro- 
ceeding, do you recall that he made this statement: 

"If you had rather cut the tonnage and leave the 

price as it is, this of course will be agreeable with us.” 
Do you recall that? 

THE WITNESS: Yes, sir. 
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MR. MOSELEY: That made it pretty clear to you, did it not, Mr. 
Keohane, that Capitol intended to get under the Walsh-Healey minimum, 
did it not? . 

THE WITNESS: It appeared to me, in view of the direct statement, 
that that is what he intended. 

MR. MOSELEY: Then there was no uncertainty as to the intention 

122 of the parties, was there? When you say it appeared to you, that 
was obvious. 

* * * * * 

126 MR. MANKER: Now, it appears to me that they might well have 
purposely intended for the Walsh-Healey Act not to apply. Now, the 
language there is in the plural, "they". I would like for Mr. Keohane 
to state for the record here with regard to the award of Contract 2354, 
did the Atomic Energy Commission through Mr. Keohane purposely 
intend for the Walsh-Healey Act not to apply to that contract. 

THE WITNESS: No. 

MR. MANKER: That is all. 

MR. MOSELEY: Did you purposely intend for it to apply? 

THE WITNESS: No. 

MR. MOSELEY: That is all. 

MR. MANKER: That is all. 

MR. MOSELEY: Of course, AEC did draft this form and submit it? 

THE WITNESS: Yes. 

*x * * 

128 LEE ASBURY 
was recalled as a witness for and on behalf of the Government and having 
previously been duly sworn by the Hearing Examiner assumed the witness 
stand and, upon examination, testified as follows: 

DIRECT EXAMINATION 
BY MR. ASBURY: 

Q. Lee, were you or any other member of the partnership at the 
Asbury Coal Company ever notified or had any knowledge of the cor- 
respondence between Capitol Coal Sales and the Atomic Energy Commis- 


sion concerning this contract, that is, to revise or correct it in any way, 
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up to the time of this first hearing in February? A. The only knowledge 
I had of any communication between Capitol and the Atomic Energy Com- 
mission was what Mr. Smith made to us in Chattanooga on the 4th of 
August. He said that the matter had been taken care of by letter, if I 
recall correctly. | 
Q. In other words, he just told you that the matter had already been 
taken care of? A. That's right. | 
Q. And after that you never had any knowledge of any correspond- 
ence or anything between Capitol Coal and the Atomic Energy Commis- 
' 129 sion? A. Never until this complaint arose, and then we became 
aware of it. | 
Q. In other words, when you talked to Mr. Smith, you did not think 
there was any further question about the contract or the price. A. No, 
we were satisfied that $5.40 was the price and the contract was not sub- 
ject to Walsh-Healey. Otherwise we probably would have considered 
taking another course of action. 


* * * * 


132 W. H. SMITH 


was called as a witness for and on behalf of the Government, and being 


then and there duly sworn by the Hearing Examiner, assumed the witness 
stand and, upon examination, testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. MANKER: 

Q. Mr. Smith, you are employed by Capitol Coal Sales, is that 
correct? A. Yes. 

133 Q. Are you employed by Capitol Coal Sales, Inc., a corporation? 

Q@. By the corporation. ! 

Q. Are you employed by Mr. R. C. George as president of the 
corporation or are you employed by Mr. George as owner of Capitol 
Coal Sales, an individual proprietorship? | 

MR. MOSELEY: We object to that line of questioning, if Your 
Honor please. I do not see how that relates to safety and minimum 
wages. Those are the two issues before the Examiner. | 
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HEARING EXAMINER PARKINSON: What is the purpose? 

MR. MANKER: We want to know what Mr. Smith's authority was 
to deal with Mr. Asbury in connection with the contract. 

MR. MOSELEY: Just ask if he had the authority. We will stipulate 
he had, and that will obviate that. 

HEARING EXAMINER PARKINSON: He had the authority. Next 
question. If that is not enough, go ahead. 

BY MR, MANKER;: 

Q. Do you recall the conversation that Mr. Raymond Asbury and 
Mr. Lee Asbury had with you that they have testified to this morning? 
A. Yes, I do. 

Q. The conversation on August 4, 1956 in your office in Chattanooga? 

134 A. They were in my office. I don't know the date. I can't say. 

Q. You do not question the accuracy of that? A. No. 

Q. Now, you have heard the testimony of Mr. Raymond Asbury and 
Mr. Lee Asbury as to what you told them, that this matter had been taken 
care of by letter, is that what you told them? A. I heard what Mr. Lee 
Asbury said. I haven't heard what Mr. Raymond Asbury said. 

Q. Is that what you toldthem? A. Yes, I did, by letter. 

MR. MANKER: That is all. 

CROSS EXAMINATION 
BY MR. ASBURY: 

Q. Mr. Smith, did you tell them that the matter had been taken 
care of and for them to go ahead and deliver the coal on the contract ? 
A. I don't remember saying to go ahead and deliver the coal on the 
contract. I do remember telling them that the matter had been taken 
care of. 

Q. Now, the matter that you discussed with them was the possibility 
of this thing being over $10,000? A. Yes, sir, it sure was. 

Q. That is all the conversation you had, you just told them that it 

135 had been taken care of? A. The best I can remember, that is 


correct. 
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MR. ASBURY: That is all I care to ask him. 
MR. MOSELEY: No questions. 
MR. MANKER: That is all. 
* * * 
C. W. BOHANNAN 
was called as a witness for and on behalf of the Government, and being 


then and there duly sworn by the Hearing Examiner, assumed the witness 
stand and, upon examination, testified as follows: | 
DIRECT EXAMINATION 
BY MR. MANKER: 
Q. Mr. Bohannan, are your initials W. C.? A. C.W. 
Q. By whom were you employed? A. Capitol Coal Sales, Me: 


George. 


Q. A corporation, individual proprietorship or Mr. George, that 
is where you worked? A. Mr. George employed me. | 
Q. Now, you have heard the testimony here today, have you not, 
Mr. Bohannan? A. I have heard a portion of it, yes. 
Q. And you were here during the proceedings earlier February 
15, 1957, were you not? A. Part of the time. 
Q. You are familiar with what has been testified to and what the 
record is in this case as to negotiations carried on between Capitol 
Coal Sales and representatives of the Asbury Coal Company ? A. I 
think I am, yes. 
Q. Do you recall any discussions with Mr. Raymond Asbury or 
Mr. Lee Asbury that you may have had with respect to this particular 
137 contract with which we are here concerned, that is in conflict 
with any testimony that has been presented in your presence? A, Ido 
not recall any, no. 
Q. So the testimony that has been given here, insofar as you 
know of your personal knowledge, is true, accurate and correct, is that 
right? A. As far as I can think now, as far as I know, yes. 
Q. Do you recall whether or not on or about August 4, 1956, you 


gave any assurances yourself to either Mr. Raymond Asbury or Mr. 
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Lee Asbury that the Walsh-Healey Public Contracts Act was not applicable 
to this particular contract, No. 2354? A. Iam not positive, but I do not 
think it was mentioned in my presence on that day. 

MR. MANKER: You may ask him, Mr. Asbury. 

CROSS EXAMINATION 
BY MR, ASBURY: 

Q. Of course you have been up to the Asbury mine and have talked 
to Raymond several times? A. A number of times, yes, sir. 

Q. And you did understand from Raymond that his mine did not 
comply with the Mine Safety Code as provided for in the Walsh-Healey 
Act, did you? A. I understood that, yes. 

Q. And you understood from Raymond that he did not want any 

138 contract that would subject him to provisions of the Public Contracts 
Act, did you not? A. I did. 

Q. And you understood that Raymond and his partners did not 
want a contract to exceed $10,000 in any instance? A. I understood 
that, yes, sir. 

MR. ASBURY: That is all I care to ask. 

BY MR. MOSELEY: 

Q. Of course, the understanding controlled the intention of the 
parties in the contracts? 

MR, MANKER: That calls for a conclusion. 

HEARING EXAMINER PARKINSON: Yes. 

BY MR. MOSELEY: 


Q. So then, in any event, from things said and done, your own 


understanding of the intention of the parties was that no Walsh-Healey 
Contract was to be made? That is true, is it not? A. That is certainly 
a fact. 

Q. And that was likewise true in connection with the contract 
entered into with the Commission? A. Yes. 

Q. That was your clear understanding of Capitol's intention? 
A. That was, yes. 
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Q. And that was the purpose in getting the correction in this | 
contract, so that it would conform to your intentions? A. That is right. 
139 BY MR. ASBURY: | 
Q. Mr. Bohannan, did you understand from Raymond that the work- 


ing conditions were such in his mine and that it fluctuated so much that 

Raymond had difficulty in making any contracts for any specific amount 

just for a month at a time? <A. Yes, he was always careful about that, 
and he did not know, he was not sure when he made this contract, that he 
would be able to deliver it. He said he wasn't. 
Q. The fact that the seam thickness fluctuated so much, it was 
hard for him to tell from week to week, even what he would produce? 
A. That is right. | 

MR. ASBURY: That is all I care to ask. 
REDIRECT EXAMINATION 

BY MR. MANKER: 

Q. Mr. Bohannan, in connection with Contract 2354, when the 


invitation to bid was sent out did that come to you in Harriman directly 
from the Atomic Energy Commission, or did it go to Chattanooga and 
then reach youfrom there? A. I don't recall sir, I believe -- well, 
I just don't recall. | 

Q. In any event, you prepared the bid that was actually submitted 
to AEC? A. Idid not prepare the bid. | 


140 Q. Was it prepared under your supervision? A. No. 


Q. Was it prepared in the Harriman office? A. No. 

Q. Did you provide any of the information that went into the 
Schedule No. 1 which became a part of the bid? A. In that Schedule 
No. 1 -- on what contract? 

Q. 2354, the Asbury contract. A. I provided the information 
that went into that. | 

@. And where did you get that information? A. By talking 
with Mr. Asbury. | 

Q. You included in Schedule No. 1 the total moisture would be 
2.5 per cent. On what basis did you arrive at that decision? A. I did 


not set that figure. | 


42 
Q. Who did? A. That figure was determined more or less -- it 
was determined, I presume, in the Chattanooga office, by someone in 
that office, and I assumed that they took more or less the average that 


we had been delivered, the average quality that had been delivered, as 


a basis. 

Q. Now, let us try to be specific on this. Where it specifies the 

total tons offered, 1800 net tons, did you supply that information? 
A. Approximately, we figured he could possibly deliver 1,800 tons. 

141 Q. And the price per ton as is listed, f.o.b. plant K-25, Oak 
Ridge, Tennessee, was given at $5.65 per ton. Now, who prepared that? 

MR. MOSELEY: We object, if Your Honor please. It is in the 
record that that figure has been corected by the Commission to read 
$5.55, and we object to counsel -- 

MR. MANKER: I am entitled to know what Mr. Bohannan contributed 
to the bid that was submitted on this contract. 

* * * * * 
144 HEARING EXAMINER PARKINSON: Let us have a question. 
BY MR. MANKER: 

Q. How did you know that the Indian Creek mine operated by the 
Asbury Coal Company was supposed to be in Poplar Creek seam? 

A. I talked with Mr. Asbury and we decided, he and I, and I suppose we 
talked to some others. It was generally accepted as a Poplar Creek seam. 

Q. Now, in connection with this information that you supplied to be 
included in the bid, did you follow the usual procedure that you were 
authorized to follow in obtaining this information that is required to be 
submitted by the Government in Schedule No.1? A. I did not follow 
you, I do not believe. 

Q. Was' there anything different in the procedure that you followed 
in obtaining the information that you acquired for use by Capitol Coal 
Sales, was there anything that you did in connection with the selection or 
transmittal of this information other than in all cases as to every bid 
that is submitted by Capitol? A. I would say that generally it was the 


145 same as it was in others. 
* * 
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, 160 R. C. GEORGE 
was Called as a witness for and on behalf of the Government, and being 
then and there duly sworn by the Hearing Examiner, assumed the witness 
stand and, upon examination, testified as follows: | 
DIRECT EXAMINATION 
BY MR. MANKER: | 
Q. Mr. George, you are Capitol Coal Sales, an individual pro- 
prietorship, is that correct? A. Yes, sir. 
Q. You were the prime contractor on Contract No. 2354 with the 
Atomic Energy Commission awarded you on July 31, 1956 for supplying 
1,800 tons of coal to the Atomic Energy Commission, coal to be produced 
at the Asbury Coal Company, is that correct? A. Yes, sir. | 
Q. Now, Mr. George, you were not present at the first session of 
this hearing on Friday, February 15, 1957. Have you seen the transcript 
of the proceedings of that session? <A. Yes, sir, I have. | 


Q. Have you read that? <A. Yes, sir. 


Q. Are you aware of the various exhibits put into the record, 


that day? A. Well, no, sir, not from memory. 

| 161 Q. Specifically Government's Exhibit 4, Government's Exhibit 5, 

Government's Exhibit 8. I will hand you these and ask you to look at 

them, if you will, please. A. (Witness complies) Yes, sir, Iam | 
familiar with them. 

Q. Did you write each of these three letters, Mr. George? 


A. I signed them. 
Q. Did you have anything to do, prior to the award of this particular 
contract, with the negotiations that were carried on by Capitol Coal Sales 
and Asbury Coal Company for the supplying of coal? A. No, sir. | 
Q. You have heard the testimony earlier today. Is it correct that 
Mr. Bohannan handled the pre-contract negotiations? A. He did the 
field work, if you call it that. | 
Q. What is the general policy and practice of Capitol Coal Sales 
to the authority that you exercise in the operation of that business in 
arranging for contracts such as this, particularly this contract? A. Well, 
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the AEC issues an invitation to bid on coal and we, of course, want to 
line up as much coal as we could coming within the size and analytical 
specifications that they could use. I have Mr. Bohannan, who is in the 


Harriman office, and he, of course, is out in the field a lot. He contacted 


these various people that we thought could deliver coal on that invitation. 

162 Q. Who is responsible for the filling in of the information that 
appears on Schedule 1 of this particular contract? A. Well, that was 
done in the Chattanooga office, and I believe it was under Mr. Smith's 
supervision. 

Q. Did Mr. Smith go out and make any preliminary survey or seek 
to get the information called for on that particular schedule? A. He did 
not go out in the field at all, as well as I remember, but there might have 
been some phone calls to various suppliers. 

Q. Do you know where Mr. Smith and Mr. Bohannan or anyone else 
representing you got the information that appears on this particular sched- 
ule? A. Oh, I would say Mr. Bohannan possibly got the information, but 
it was not necessary to get it. We had the records in our own office. 

Q. Did you have the record as to the BTU per ton on dry basis 
as to coal from the Asbury Coal Company mine? <A. We certainly did. 

@. And how did you get that information? A. On past contracts 
that we have had with Asbury Coal Company. 

Q. Did you know that the BTU content and the moisture content or 
the ash content or anything else connected with the coal to be supplied on 

163 this particular contract would be identical with that produced on 
some other contract at some other time ? A. Well, we could certainly 
assume that it would be. We keep a weighted average record on all coal 
that we handle, if it Asbury contract or any other contract. 

Q. Is that in the nature of sort of a perpetual inventory? A. It is. 

Q. And that is the procedure that was followed here? A. It was, 
and we used the exact record that we had at that time. 

Q. Who prepared the information that appears on this Schedule 1 
as to the price per ton of coal, $5.65 as it appears on the schedule? 

A. That was prepared by Mr. Smith. 
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Q. Inthe Chattanooga office? A. Yes. 
@. Did you have anything to do with that? A. None whatever. 
Q. Do you know the basis upon which Mr. Smith arrived at that 
figure of $5.65 a ton? | 
MR. MOSELEY: He did not say Mr. Smith arrived at the figure 
of $5.65. | 
HEARING EXAMINER PARKINSON: Objection sustained. | 
BY MR, MANKER: | 
Q. Who arrived at the figure of $5.65 a ton on that that went into 

the schedule? You said Mr. Smith prepared the information for the 
schedule. A. Well, I would say that it was arrived at by Mr. smith or 

between Mr. Smith and the Asbury's. Maybe right down to the penny 


was not arrived at, but Iam sure we told the Asbury's approximately 
what we could get for their coal. We can tell Mr. Asbury that, or any- 
one else we are doing business with, and we can usually come within ten 
cents a ton of what the consumer pays to anybody else. | 
Q. What prompted the letter that you sent to Mr. Keohane on 
August 3, 1956, identified as Government's Exhibit 4, wherein you said 


that you had made an error in the unit price per ton and asked that it be 
changed from $5.65 a ton to $5.62? A. The invitation to bid came back 
to us signed by the AEC and with that was a letter of acceptance which 
had to be signed by us, and it was attached together. The moment I 
looked at it I saw that we had $10,170 on the contract and I knew some- 
thing was wrong. | 
Q. Who arrived at this figure of $5.62 that you requested AEC to 
accept? <A. Well, that is another error like the first one. | 
HEARING EXAMINER PARKINSON: Well, that was not the question. 
165 MR, MANKER: That was not responsive. 
BY MR. MANKER: | 
¢  Q. Who was responsible for the figure and how did he arrive at 
‘the figure of $5.62? A. Well, it was probably Mr. Smith. | 
Q. How did he arrive at the figure of $5.62? A. Well now, I 
could not answer for him. | 
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Q. Did he discuss the subject with you at all? A. Yes, it was 


discussed at the time, but I did not check that figure like I didn't check 
the first figure. I didn't take the machine and work it out to see if it was 
over $10,000. 

Q. Did you check the $5.65 figure? A. Did I check it? 

Q. Yes. A. No, sir. 

Q. The $5.62? A. No, sir. 

Q. Did you check the $5.55 figure? A. $5.55. 

Q. How did you arrive at that? Was the same procedure followed? 
A. Well, we knew it was supposed to be $5.55 to begin with, because it 
had been worked out on that basis to begin with. Had the young lady 
writing up the bid hit the right figure on the typewriter, it would have 
been correct. 

166 Q. Now, you speak of the right key on the typewriter. In your 
letter to Mr. Keohane dated August 21, 1956 you made this statement, 
that it should have been a unit price of $5.55 per ton instead of $5.65, 
and then you added this sentence: 

"Just a simple matter of hitting the wrong key on 
the typewriter." 
Now, is that your story? A. Yes, sir. 

Q. Who is the person who hit the wrong key on the typewriter ? 
A. Well, her name at that time, as well as I remember it, was a Miss 
Poindexter. 

Q. Now, the typewriter had a standard keyboard on it, did it not? 
A. Limagine it did, yes. 

MR. MOSELEY: If Your Honor please, we object to this line of 
questioning as' immaterial and being purely and simply an attempt to 
arouse the witness. The parties themselves have construed their 
contract, AEC has made a modification, and that makes this question 


moot. It has no bearing on the safety violations or minimum wages. 
MR. MANKER: I think it deals very definitely and directly with 
the representations made by Capitol. 
HEARING EXAMINER PARKINSON: Objection overruled. Proceed. 
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167 BY MR. MANKER: | 
@. Mr. George, I will show you a picture of a keyboard of a type- 
writer (handing document to witness). On the top row there you have in 
numerical sequence 2 through0, do you not? A. Yes, sir. | 
Q. Now, you have stated that it was just a mere question of hitting 
the wrong key, is that correct? A. Yes, sir. 
Q. Then how do you account for the fact -- | 
MR. MANKER: Mr. Examiner, this is the picture (showing docu- 
ment to Examiner). He says it was merely a question of hitting the 
wrong key. Now, here is 5, here is 6 and here is 2 down here (indicat- 
ing). If it were a question of hitting the wrong key, I would like some 
sort of a logical explanation as to how that could happen when instead 
of hitting 555 the girl would hit a 5, proceed one space to the right and 
hit a 6 and proceed four spaces to the left and hit a 2. 
MR. MOSELEY: If Your Honor please, that is argumentative. 
He is arguing with the witness. 
MR. MANKER: I asked for an explanation. | 
MR. MOSELEY: That asks for a conclusion as to what the girl 
had in her mind. 
THE WITNESS: Well, I can answer it this way: This happened 
only a couple of days ago. 
HEARING EXAMINER PARKINSON: What was that ? 
168 THE WITNESS: Something happened only a few days ago. A girl 


in my office was making a memo and she was not writing money, she was 


writing ash percentage. I had given her the ash percentage as 895. She 
wrote 395. That is the same thing. I don't know how she got over to the 
three, but she did. | 
BY MR. MANKER: | 
Q. In that case it would be simply a matter of transposing that 
from an 8 to a 3, but here where it was supposed to be three 5's ,is 


there any logical explanation you can give us as to why she would hit 


three separate keys? A. I can't give you an explanation why she did 
that. 
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HEARING EXAMINER PARKINSON: Now, he has answered your 
question. 

MR. MOSELEY: We object because that calls for state of mind 
for another person, which he could not possibly know. 

BY MR. MANKER: 

Q. Mr. George, when did you first discover that the amount of 
the contract was actually in excess of $10,000? A. Well, I think I 
answered that question a moment ago, but at the time it was returned 
to us by the AEC. 

Q. Inother words, when you got the actual award itself, is that 
correct? A, That's correct. 

Q. Which showed on the fact $10,170? A. Yes, sir. 

169 Q. Did you have any discussion with anyone from the Asbury Coal 
Company at that time, did you volunteer to give any information as to 
the error that had been made and any possible reaction it might have, 
favorably or unfavorably, on them as to the price that would be paid to 
you for the coal? A. Well, regardless of the error, they would be 
paid the price for the coal that we had agreed originally. 

Q. And that price was what? A. $5.40. 

Q. Then how does it happen that the first coal delivered by 
Asbury was paid on the basis of $5.45 a ton? Is there any explanation 
for that? A. Yes, sir. 

Q. And what is the explanation? A. Well, the order from the 
AEC was not received by us until August, and we would not write up an 


order to the Asbury Coal Company until we got the order from the AEC, 


although they were already delivering coal. Ordinarily we would hold 


up an order to them, or shipping instructions or whatever you might 
want to call it} and at the same time it was sent to them it would be 
sent to our Harriman office, and the Harriman office did not have the 
order. 
Q. You knew, though, as of August 3, that there was a variation 
in the price, is that correct? You wrote Mr. Keohane on that date ? 
170 . A. Yes, sir. 
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Q. But it was not until after that, on August 4, that a check at the 
rate of $5.45 was issued to Asbury, is that correct? A. On August 4, 
yes. And the Harriman office did not have the definite price. They went 
ahead and paid at $5.45, but we could have paid them $5.50. It would not 
have made any difference. We could have handled the coal for a nickle 
or a dime or anything that we wanted to handle it for. | 
Q. Was that issued at Harriman or Chattanooga? A. Harriman. 
Q. Now, on August 4, Mr. Smith or Mr. Bohannan in Harriman 
knew of the mistake, did he not? A. I don't know that he did; I don't 
guess that he did. | 
Q. Did Mr. Bohannan carry on negotiations with Mr. Asbury as to 
the price the Asbury's would receive for the coal? <A. He carried on 
the negotiations, but I don't know whether the exact price was stated or 
not. I was not there, but I believe Mr. Lee Asbury said this morning 
that it was his understanding he would get $5.40. 
Q. And he got that understanding from talking with Mr. Bohannan, 
is that right? A. Yes. 
Q. Well, Mr. Bohannan or at least someone in the Harriman office 
prepared the check on the basis of $5.45. A. Well, Mr. Bohannan 
171 wouldn't have prepared it because he doesn't write any checks. 
Q. Who signs checks? A. Mrs. Black. | 
Q. Where would Mrs. Black have got her instructions ? A. She 
did not have any definite instructions at that time. She had probably 
heard -- now, I don't know -- she had probably heard that the price was 
$5.40 or maybe $5.45. If she was wrong it would not have made any 


difference, because the reduction could be made the following week, 
which was done. Mr. Asbury testified that he did not look at the check 
while he was in the Harriman office -- I don't know whether he testified 
that or not, but I believe that he did. Had he called their attention to 
the mistake there, it would have been corrected. I imagine someone 
would have gotten on the telephone and called Chattanooga and found 

out what the price was, $5.40 or $5.45. 
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Q. Did Mrs. Black have any connection with the Asbury's as far 
as negotiation of the price of the coal? A. No, sir. 

Q. From whom did Mrs. Black get her information or her 
instructions of the price to be used on the check? 

MR. MOSELEY: If Your Honor please, again we would like to 
object and ask counsel to state what the materiality is, and if he intends 
to contradict AEC's contract modification and deny that AEC had the 
right to modify the contract, because this costs us 60 cents a page and 

172 we just go on and on and on, 

HEARING EXAMINER PARKINSON: What is your theory? 

MR. MANKER: What I am trying to get at here is this: There 
has been a whole series of mistakes apparently made somewhere along 
the line. What I would like to know is where the responsibility lies. 

In other words, I think the Government is entitled -- 

HEARING EXAMINER PARKINSON: Well, what difference does 
it make? 

MR. MANKER: I think it makes a great deal of difference to the 
Government in' contracting with concerns and firms, if they are making 
mistakes such as this which result in expensive litigation to the Govern- 
ment. I think it is certainly worth the Government's while to know the 
caliber of the business qualifications. 

HEARING EXAMINER PARKINSON: Objection sustained. 

BY MR. MANKER: 

Q. Are all policies of Capitol Coal Sales set by you, Mr. George? 
A. Ali policies. 

Q. All policies, procedures and practices as to how you will carry 
on your business? A. No, sir. 

Q. How was that? A. No, sir. 


173 Q. Are they carried on subject to your supervision and jurisdiction? 


- 


MR. MOSELEY: We do not see the materiality. 
HEARING EXAMINER PARKINSON: He may answer. Objection 
overruled. 
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THE WITNESS: Ultimately it would come to my attention, but 
at the actual time something happens, I don't necessarily know about it 
BY MR. MANKER: 
Q. At the very moment, is that correct? A, At the very ee pei 


I wouldn't know anything about it. 

Q. You have heard Mr. Smith testify this morning, and his 
testimony was that on August 4 Mr. Raymond Asbury and Mr. Lee 
Asbury came to Chattanooga and this discussion took place as to the | 
applicability of the Walsh-Healey Public Contracts Act to this particular 
contract and that Mr. Smith had assured the Asbury's that the matter 
had been taken care of. Were you aware of the fact at that time? 

A. No, sir, I was not. 

Q. You were not there and they did not talk to you, is that correct? 
A. No, sir. | 

Q. Now, had you advised Mr. Smith that the matter had been taken 
care of? A. Ihad not advised Mr. Smith. Mr. Smith had probably seen 

‘174 the correspondence on it, and I think it was perfectly in his right 
to tell Mr. Asbury that, because we were reducing the price of coal to 
the Government, and it has always been all right before. 

Q. Did I correctly understand you on an earlier question to state 
that in all probability, Mr. Smith prepared this letter on August 3 and 
that you signed it? A. I signed the letter. 

Q. Do you have any present independent recollection as to 
whether or not you actually dictated the letter? A. No, I don't recall. 

Q. It does have your identification at the bottom, RCG:pw? ! 

A. That is correct. 

Q. Would that indicate that you had written the letter yourself? 
A. It could have been written by someone else. 

Q. Well, under this particular situation here, do you recall © 
whether or not you had any discussion with Mr. Smith at this time, 

on August 3, as to this corrective action that you had requested the 
AEC to make? A. Yes, on August 3 everyone in my organization, I 
guess, knew that a mistake had been made on the contract, because we 
did not intend to make a Walsh-Healey contract. 
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Q. Do you recall any independent discussions on the subject with 
175 Mr. Smith at that time? A. I don’t recall any independent discus- 


sion, no. 

Q. Well, then, would you know how he would be in a position to 
state on the 4th to the Asburys that the matter had been corrected? 

MR. MOSELEY: Your Honor, he stated that Mr. Smith had access 


to the correspondence. That is repetitious. 

HEARING EXAMINER PARKINSON: Objection overruled. 

THE WITNESS: As far as Mr. Smith was concerned, it had been 
corrected, because Mr. Smith knew the price was supposed to be $5.55. 

BY MR. MANKER: 

Q. Well, as far as you were concerned, had the matter been 
corrected? A. Well, I would say as far as I was concerned the matter 
had been corrected, because we have had similar instances before and 
we did not even have to write a letter, we just handled it over the tele- 
phone. 

Q. With whom would you handle it then? 

HEARING EXAMINER PARKINSON: What are you doing, Mr. 
Manker? Are you questioning whether or not the matter actually had 
been taken care of? I just do not understand your theory. 

MR. MANKER: The legal theory that Mr. Moseley is pursuing 
here is that having once set in motion by the writing of this initial 
letter -- at least that is my interpretation of Mr. Moseley's theory -- 

176 that by once setting this in motion by writing this first letter, 
as far as Capitol Coal Sales was concerned, it was a conclusion already 
reached that they could depend upon the fact that ultimately the matter 
would be reduced. 

HEARING EXAMINER PARKINSON: Well, what are you doing? 
You are seeking to establish authority for writing that letter, is that 
right ? 

MR. MANKER: That is right. 

HEARING EXAMINER PARKINSON: Proceed. 


53 
MR. MANKER: Mr. George has also stated that the same situation 
has occurred on prior occasions. 
BY MR. MANKER: 
Q. Now, were you relying on what had happened on prior occasions 
as the basis for your belief or your feeling that the same situation would 
result here? <A. Yes, sir. 


Q. Now, I believe you testified previously that the matter had even 
been handled by telephone, is that correct? A. Yes, sir. 
Q. How did it happen, then, that you handled this particular situa- 


tion by correspondence rather than by telephone, if it could be handled 
expeditiously by telephone and actually disposed of then and there on the 


spot? | 
MR. MOSELEY: He said he had not had a situation with AEC like 
this, he had a similar situation. | 
BY MR. MANKER: 
Q. Is that correct? A. Yes, this was the first time with AEC. 
I wouldn't have known who to call in the first place. | 
Q. Well, you knew to write to Mr. Keohane. You could have called 
him? <A. Mr. Keohane's name was on some of these documents. 
Q. You could have telephoned him instead of writing a letter! 
A. Well, that was on August 3, and I believe that was a Friday, and I 
am in the habit of working until ten and eleven o'clock at night. | 
Q. But you did write this letter at ten or eleven o "clock that | night? 
A. Well, I don’t know, I could have. I do write letters at that time, 
Q. Did you have any reason to believe, after you got the response 
from AEC, the letter dated August 8 which is identified as Government's 


Exhibit 6, did you have any reason to believe then after having received 
that letter in which AEC advised you of regulations requiring that before 
a contract may be revised, contractors must submit evidence which will 
support the fact that a mistake has actually been made, such evidence 
would then be forwarded to their Washington office for final determina- 
tion prior to acceptance or rejection of your request. | 
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"Evidence in this case may include but should not be 
limited to work sheets, your statement as to how the error 
occurred and so forth." 

Upon having received that letter, knowing that on the basis of what 
was told you in that letter that this was not merely a routine matter but 
that it did go to Washington, did you take any steps at that time to notify 
the Asbury Coal people that the matter was not settled and had not been 
taken care of as Mr. Smith had advised that it had been? 

MR. MOSELEY: At this point, if Your Honor please, we would 
like to interpose an objection on the ground that perhaps Mr. Manker 


does not understand my theory. It is not that the letter took care of the 


situation, but that the doctrine of relation back, which Your Honor knows 
judicially is a proper doctrine of the law, applies to this situation, and 
unless he wants to contradict the Government's right to execute the 
modification and say that it is null and void, we think unless that should 
be subjective that the question is moot. The facts in the record have 
shown that the parties have construed their contract, that the original 
figures were removed. It was acknowledged as a correction and executed 
and accepted by both parties. 

The Government contracting officer has testified, that it related 
to the original date. Whatever the reason, the legal effect is clear in 
the record, and I think if Your Honor pleases we are wasting time, and 

179 money. 

MR. MANKER: But throughout the record shows that this $5.65 
rate, as far as the contract in existence was concerned, $5.65 was the 
rate, and Mr. Keohane has testified himself, on page 88 of the transcript 
of February 15, where he said: 

"The contract was $5.65 until such time as we were 
authorized." 

HEARING EXAMINER PARKINSON: Objection overruled. Proceed. 

BY MR. MANKER: 

Q. Now, what I want you to tell me, Mr. George, is when you first 

got that letter from the AEC under date of August 8, 1956, you were put 
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on definite notice that the matter was being referred to Washington and 
you got this information that they furnished you a final determination 
prior to acceptance or rejection, in other words, you would know there 


that it was not truly a perfunctory matter, done as a routine handling of 
the case, and knowing, as the testimony in this record shows, that the 
Asburys had told you that under no circumstances would they be involved 
in a contract subject to Walsh-Healy, did you take it upon yourself or 
take any steps whatsoever to notify the Asburys that as a matter of fact, 
as you then knew, the matter had not been taken care of as Mr. Smith 
had told them on August 4? A. I did not wait until the letter of August 

' 180 8. When the contract came back from the AEC I got right on the 


telephone the moment that I saw the contract and called the Harriman 
office and told them to find out whether or not any coal had been delivered. 
Coal had been delivered then, so I did not have to wait until the 8th, The 
error had already been made. We had already commenced er on 


the contract. 

HEARING EXAMINER PARKINSON: Now, that is not responsive. 

MR. MANKER: Not responsive. | 

HEARING EXAMINER PARKINSON: Repeat a shorter question. 

BY MR, MANKER: 

Q. All right. Now, on August 4, 1956, Mr. Smith advised Raymond 
Asbury and Lee Asbury that the matter had been taken care of. There is 
no question about that. Now, regardless of what your assumption or feel- 
ing was at the time, as of the date on which you received the Atomic 
Energy Commission's letter of August 8, 1956, which I will assume 
probably reached you on August 9, as of that date you were put on | 
official notice in writing by the Government that there was a chance 


that the offer to reduce would not be accepted. It could very well he 
rejected, and you knew it as of that date, and you also knew as of that 
date, since the Asburys had told Mr. Smith on August 4 that they would 
have nothing to do with performance of a contract subject to Walsh- 
Healey, what I would like you to tell me right here is whether or not 
then or at any time thereafter anybody from Capitol Coal Sales, to 
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your knowledge or under your direction and instructions notified the 
Asburys that you had been wrong in telling them that the matter had 
been straightened out, and that it had not been, and that that potential 
liability still existed. Did you take any such affirmative action, or did 
you authorize any such affirmative action to be taken on your behalf? 
A. No, we didn't tell the Asburys. We had already told them before 


that that something was wrong, and in our opinion it had been corrected. 

Q. Mr. Smith did not testify that in his opinion, he testified that 
the Asburys were told, and the Asburys so testified, that the matter 
had been taken care of. No qualifications whatsoever. 

MR. MOSELEY: Of course that is arguing with the witness, if 
Your Honor please. 

HEARING EXAMINER PARKINSON: Well, it is cross-examina- 
tion, 

MR. MOSELEY: If Your Honor please, it should not be argument. 

MR. MANKER: I do not construe it to be argument. I am telling 
him that those are the facts as shown by the record, and what I want 
him to tell us, so that we will know, is whether or not upon receipt of 

182 that letter of August 8 from the Atomic Energy Commission, Mr. 
George or anyone under his direction or control or under his instruc- 
tions took any steps whatsoever to put the Asburys on any kind of notice 
that the matter had not been settled once and for all. 

BY MR, MANKER: 

Q. Did you do that or did you not? A. No, we did not. 

Q. Do you know of anyone else who did on your behalf? A. No, 
because we had done it before then. 

Q. You had done what? A. We had notified them before that a 
mistake had been made and that it had been corrected, and we felt that 
it had been corrected. 

HEARING EXAMINER PARKINSON: That is far enough. The 


record is clear. 
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BY MR. MANKER: 

Q. Mr. George, in connection with this particular contract, you 
were aware of the overall provisions of the contract as to possible : 
premiums and penalties occurring as a result of performance, were 
you not? A. Yes, sir. i 

Q. Now, you knew at the time this contract was executed that 
a premium might result in the performance of the contract, did you not? 

183 Q. It was possible but we did not expect it, because we felt that 

| we had an accurate record of Mr. Asbury's coal and we submitted our 
bid accordingly and had the AEC records turned out the way our record 
was, which was, we felt, accurate at the time because it was also another 
Government agency's record, why, there would have not been any | 
premium. 

Q. Where did you obtain your record? Was that from your own 
analysis or was it from the analysis of another Governmental agency? 
A. Another agency. : 

Q. Had you used this identical analysis in both instances to which 
you make reference? A. I don't quite follow you on "both instances". 

Q. In connection with the analysis that you had at the time you 
used Asbury coal on contracts with another Governmental agency, ] 
assume that you provided that agency with the producer's statement 
giving the analysis of the coal, did you not? <A. Well, I don't know about 
a producer's statement. We give them an analysis, yes, and if we don't 


bid it according to their records, we don't get any business. That's the 
reason we try to keep it accurate. | 
Q. What I am asking you, Mr. George, is: In this particular | con- 
tract did you use the same analysis that you had used in connection with 
coal previously produced and supplied by Asbury on contracts in other 
Government agencies? A. Yes, all the analyses that we had at that 
184 time on all coal that we ever handled from Mr. Asbury. | 


Q. Now, in submitting schedules for the analysis of coal, it is 


my understanding that whoever submits that analysis, the guaranteed 
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analysis, is to furnish the Governmental agency -- they can either set 
out a high analysis to the expectations that may result in taking it 
promptly on delivery of coal, or they may make their guaranteed 
analysis sufficiently low so that there is the possibility in the event 
of any variation that they will get a premium. Is that not a fact? 

A. I couldn't answer that. We offered this coal just according to the 
records that we had. 

HEARING EXAMINER PARKINSON: You do not have to go further. 
You can just say you cannot answer that question. You do not have to 
explain it. 

BY MR, MANKER;: 
Q. Who handles the preparation of the guaranteed analysis that 
-€apitol submits on its bid here? A. Well, I would say Mr. Smith 
handles most all of it. 

Q. Does Mr. Smith make his own analysis of the coal or does he 
rely on an analysis made by somebody else? <A. Well, he would make 
his own analysis at times. We sample the man's coal just for our own 
benefit and our own record. 

Q. Does'Mr. Smith make that analysis himself? A. No, he 


185 would have it made by a chemist. 


Q. Do you know as of this time whether or not, prior to the time 
this guaranteed analysis was inserted in this particular bid, do you know 
whether or not you had a chemist make an analysis of Asbury coal? 

A. I don't recall that we did. 

Q. Would it be possible that you would have if -- A. Itis 
entirely possible that we would have if we had the weighted average of 
all the coal that we had sold to another Government agency. 

Q. Supplied by Asbury? A. Supplied by Asbury. 

Q. And as to that coal, did you have reports on the Government's 
analyses covering that coal? A. Why certainly. 

Q. But you say you do not know whether you made any independent 
analyses by your own chemist? A. I don't recall. 

Q. Do you normally do that? A. We do not do it with every 
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supplier, but somewhere along the line we probably do. We spend | 
several thousand dollars a year sampling and analyzing coal on our. own, 
Q. With your own individual chemist, is that correct? A. Yes. 
Q. Did you have any information at all, Mr. George, prior to 
' 186 your receipt of Modification No. 1, executed by the Atomic Energy 
Commission under date of January 14, 1957, that your offer to reduce 
the price of coal from $5.65 to $5.55 had been or would be accepted? 
MR. MOSELEY: If Your Honor please, he did not say it was an 
offer to reduce; he said it was an offer to correct the figure. | 
MR. MANKER: Change, I believe, is actually the word he used. 
THE WITNESS: No, we had nothing official. 
BY MR. MANKER: 
Q. Had you received any information, either directly or 


indirectly, on any -- from any source other than the Atomic Energy 
Commission that the offer to change, reduce the price, would be accepted 


by the Atomic Energy Commission. A. Idon't recall that we did.' 
Q. You did have subsequent correspondence after August 8, 1956, 


in which you were seeking information as to when you could expect to 


get a report on your request? <A. I think that is right. 
Q. And in response to any such inquiry that you may have made 


either directly or indirectly, through your instruction, by telephone, 
personally or by correspondence, you had received no assurances what- 


soever from the Atomic Energy Commission that the modification would 
be forthcoming? A. I don't recall that we did. 
187 Q. When you received this Modification No. 1, I assume you read 
that in its entirety, did younot? A. Idid. | 

@. The contract AEC had paid you and you had paid Asbury, is 

that correct? A. That's correct, sir. 
Q. Now, in this modification, the last paragraph -- 

MR. MOSELEY: If Your Honor please, we object to reading into 

5 the record what is already in the record. As I said before, this costs 


us 60 cents a page. There is no reason to file it if we are going to 


read it three or four times. 
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HEARING EXAMINER PARKINSON: Objection overruled. Keep 
your material to a minimum. 

MR. MANKER: If the Examiner please, the statement that Mr. 
Moseley just made consumes more lineage in the record than the 
question I was going to ask. 

MR. MOSELEY: I am not a mind reader, Mr. Manker. 

BY MR. MANKER: 
Q. The last paragraph of Modification No. 1 reads as follows: 
"Please indicate your agreement to this modification 

of the contract by accepting the acceptance below of two 

copies hereof and returning them to this office. The third 

copy is for your retention.” 


188 Now, did you not construe that, at the time you received that, as 


being more or less in the nature of a counter-offer by the Atomic 
Energy Commission that it was subject to your acceptance of a new 
offer that was made by them because the Commission had included in 
this modification various pertinent and very substantial conditions to 
which you must necessarily first agree before AEC would modify it? 

MR. MOSELEY: If Your Honor please, I think Mr. Manker is 
putting in something that is not there. This modification does not 
contain a single qualification or condition. The two changes are identi- 
fied as Change No. 1 and Change No. 2. All the other paragraphs are 
general and are not given a change number and are not incorporated in 
the modification or in the contract by modification. 

BY MR. MANKER: 

Q. But it adds this: 

"This modification is not intended to affect the obliga- 
tions of the contractor if under or by virtue of General Pro- 
vision 17 of the Walsh-Healey Public Contracts Act or under 
any of the provisions of the contract, except as expressed and 
provided for herein, and it is expressly understood that its 
execution” -- that is its execution by Capitol -- "shall not 
prejudice enforcement by the Government of any such 
obligations." 
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Now, the premium provision of the contract remains intact, and 
189 you knew that that was in there at the time this modification came 
through, did you not? A. Yes, sir. | 
Q. And you accepted it, knowing that by accepting it that what 
you in effect were doing was accepting a reformation of the contract 
to read not actually $5.55, the amount that was being reformed as to 
the schedule No. 1 in the contract, but that it also included that three 


cents a ton premium clause in the contract, so that in effect it was 


;a 


contract for $5.58 aton? <A. Well, if my memory is correct, we 

accepted the premium long before this modification came in. : 

Q. That is correct, but before you accepted the modification that 

was extended you by AEC, you had not sought to get AEC to accept a 

return of the premium payment of $52.40 which you did afterward? 

A. Well, I don't see -- | 

Q. Answer my question, Mr. George. Had you or had you not? 

A. If you will phrase the question again, I have forgotten it. 
Q. At the time you signed, at the time you received and signed 

and returned to the Atomic Energy Commission this Modification No. 1 

accepting it in toto, all the provisions and conditions and provisos that 


appeared in that modification at that time, you had not tendered a refund 
190 of the $54.02 to the AEC, had you? A. No, sir. | 
MR. MANKER: That is all. | 
HEARING EXAMINER PARKINSON: We will take a five minute 


recess. (A short recess was taken.) 
HEARING EXAMINER PARKINSON: We will proceed. | 
MR. MANKER: I have one further question I want to ask Mar. 
George with respect to the premium quality of Asbury coal. 
BY MR. MANKER: 
Q. Is it true, Mr. George, that prior to the Asburys' performance 


in the delivery of coal on this particular contract that on earlier ¢on- 
tracts Capitol had with Tennessee Valley Authority wherein you used 
Asbury coal, premiums had regularly and consistently been paid on 
that coal? Is that not correct? A. Well, I couldn't answer that | | 
because I am not sure about it. 
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Q. You do not know, is that correct? A. No, sir, I don't know. 

MR. MANKER: If the Examiner please, we will be prepared to 
make an offer of proof to show that in various instances on coal delivered 
from Asburys' mine on Capitol's contract with TVA, I am advised that 

191 with two exceptions there has consistently been a premium pay- 
ment on the delivery of that coal, and we will be prepared to offer that 
proof, not through Mr. George, however, since he says he does not know. 
That is all. 

CROSS EXAMINATION 
BY MR. MOSELEY: 

Q. Mr. George, have you at my request compiled a list of some 
427-some odd samples of coal, analyses reports of which resulted from 
tests made by the United States Government on coal delivered from the 
Asbury mine? A. We have. 

Q. Do you have that analysis report on official Governmental 
agency forms? A. We do. 

Q. Would you please get that list of reports? A. (Witness 


complies.) 

Q. Will you tell the Hearing Examiner what the United States 
Governmental agency was who made the tests on these coal samples? 
A. I did not hear the question. 

Q. What Federal agency made the chemical analyses or tests on 


these samples? A. Tennessee Valley Authority. 
Q. What is the form number of the Government agency that you 
192 have there in your folder? 

HEARING EXAMINER PARKINSON: Show it to counsel, Mr. 
George, and we will make an offer of proof. I have an idea it can be 
stipulated. 

THE WITNESS: I don't think there is any form number on there, 
I don't see one. 

HEARING EXAMINER PARKINSON: Make an offer of proof and 
call for a stipulation. Maybe we can make it much easier. I do not 
mean to tell you how to try your case. 
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MR. MOSELEY: Well, it will save time. 
HEARING EXAMINER PARKINSON: What do you propose to prove? 
MR. MOSELEY: I propose to prove, if Your Honor please, on 
almost 480 tests, in other words the sampling on 430-some samples 
tested by the United States Government, relying on these Governmental 
tests and analyses, Capitol used as an average the average gain from 
that tremendous number of samples. 
HEARING EXAMINER PARKINSON: That is what your witness is 


going to testify? 

MR. MOSELEY: Yes, we have the Government records mee 
there. We have a photostatic copy of each which we are willing to file 
if necessary. Now, we are going to showor:proprose to prove that the 


sample, the one sample as against 430, which resulted in a premium, 

went way, way out of line on the BTU, the ash and moisture-free BTU, 
193 and accordingly, under one of the provisions of the contract, 

should have been disregarded. Certainly we think a ratio of 430 to 1 

is more than just a mere preponderance and that is what we propdse to 
prove. | 

MR, MANKER: But as I understand it, that is not with respect to 
any coal that was supplied to the Atomic Energy Commission under this 
contract. ! 

MR. MOSELEY: Not under this, but their contract recites that 
they have found it so uniformly true that they cited it in their contract. 
They have found that the sampling of the coal was almost the same 
quality. Iam referring to page three of the contract: | 

"The ash and moisture-free BTU ordinarily is nearly 
constant for all coal from the same mine or from adjacent | 
mines in the same bed, unless the coal is located near the | 

outcrop, under thin cover or near thrust falls or other dis-| 
turbed areas. Therefore, if the value of the Ash and moisture- 
free BTU on dry basis stated in the bid is inconsistent with 
the records which are or may be obtained by the Commission, 


either the stated ash content or stated BTU content is 
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questionable, if in doubt as to what the proper value of 

moisture-free BTU will be, the bidder is invited to con- 

sult with the Commission." 

They acknowledge that these things are so constant, such a 
certain thing that they write it in the contract. 

194 Then in General Provision 4 they say that these things are out of 
line. The Government retains the right to ignore any one of the samples 
that appears out of line. 

MR. MANKER: If the Examiner please, I think the short answer 
to that proposition has been submitted and is simply this -- 

HEARING EXAMINER PARKINSON: Well, can you take that as 
his testimony in the record? Now, that is the thing I am thinking, that 
maybe I am extending the record instead of shortening it. That is going 
to be his testimony and will be treated as his testimony -- is that what 


it is? “ 
MR. MANKER: If he wishes to so testify, far be it from me to try 


to prevent him from testifying, but on the other hand -- 

HEARING EXAMINER PARKINSON: All right. Now, he has so 
testified as far as the record is concerned. Now, where do you go? 

MR. MOSELEY: That is all. 

* * * 
211 LEE ASBURY 
was recalled as a witness for and on behalf of the Respondent, and having 
been previously duly sworn by the Hearing Examiner, resumed the witness 
stand and, upon examination, testified as follows: . 
DIRECT EXAMINATION 
212 BY MR. ASBURY: 

Q. Lee, Mr. Smith was at Mr. George's office, Capital Coal Sales 
in Chattanooga, on August 4, and he assured you at that time, you and 
Raymond, that under the contract it had been taken care of as far as 
being over $10,000. 

Now, at any time after that, after August 4 and up until the time 
this complaint was filed, did Mr. Bohannan, Mr. George or any agent 
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of Capitol Coal, Mr. Smith, ever notify you or Raymond that this matter 
had not been taken care of? Did they ever say anything to you about it 
after they told you it had been taken care of? A. No agent of Capitol 
Coal ever said anything at all to us about it after that. | 
Q. That was the last word you had, Lee, that the contract had been 
taken care of, to go ahead and deliver the coal? <A. That is right. 
* * * * * : 
214 MR. MANKER: Mr. Examiner, before Mr. Lee Asbury leaves the 
witness stand, we have here and wish to substitute for Government's 


Exhibit 2-C and 2-D filed in this matter on February 15, 1957 a revised 


summary of unpaid wages and the computation sheets reporting the sum- 


mary that was introduced at that time. 
Since that date Mr. Roy Asbury and I and another repreventalire of 
the Department of Labor have made a further check of the Asbury Coal 
Company records, and it has been determined -- and I believe that Mr. 
Roy Asbury, counsel for the Asbury Coal Company, will concede this -- 


that if in this case involving Asbury, Contract 2354, if itis eventually 
found that any money is due the employees of the Asbury Coal Company 
by reason of coal produced by those individuals that went to the Govern- 
ment under Contract 2354, that the amounts shown on this summary sheet 


are correct, and the names and addresses and the period covered repre- 


sents the facts of the case. Is that correct? 
| 


MR. ASBURY: That is right. 

MR. MANKER: So with that understanding, there isa reduction 
from the original figure, which was a little over $2,700. The revised 
figure is $2,184.50. The same eleven individuals are involved; = 


same period of time is covered, but the amounts -- 
* * * * 
221 A. E. JOHNSTON | 
was called as a witness for and on behalf of the Government, and being 
then and there duly sworn by the Hearing Examiner, assumed the witness 


stand and, upon examination, testified as follows: 
* * * * 
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DIRECT EXAMINATION 
BY MR. MANKER: 

Q. Would you please identify yourself for the record? A, A.E. 

Johnston, Chief, Procurement Branch, Atomic Energy Commission 
224 Q. You are a contracting officer for the Atomic Energy Commis- 
sion, is that correct? A. Yes. 

Q. And you were the contracting official who signed the contract 
awarded to Capitol Coal Sales on July 30, 1956, identified as AT(40-1)- 
2354, is that correct? A. Yes. 

Q. And you likewise were the contracting officer who signed and 
released Modification No. 1, dated January 14,1957? A. Yes. 

Q. Mr. Johnston, are you thoroughly familiar with the circum- 
stances and conditions surrounding the award of this particular contract? 
A. Yes, lam. 

Q. And are you likewise in your capacity with the Atomic Energy 
Commission familiar with the basis upon which each coal analysis report 
is prepared with respect to this contract? A. Yes. 

Q. Now, just in your own language, Iam handing you this Govern- 
ment's Exhibit 18, which is a series of reports covering individual coal 
analyses on Asbury Coal Company's coal. Would you please just state 
in your own language the basis upon which these reports are provided, 
the contractual authority for these reports, and the significance of the 
reports before you? A. Well, our contract provides that Union Carbide 
Nuclear Company will receive and analyze the coal and make a determina- 

225 tion as to penalties or premiums, and if the contract runs, for 


administrative purposes, over $15,000, we pay with Government check. 


Now, each truck is received by Carbide at its destination, K-25 


or Y-12 stockpiles, and a sample is taken from it, usually approximately 
12 to 20 trucks constitutes a gross sample from which an analysis is run. 
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These eight analyses represent the sampling of 1,800 tons of coal, 
all of the coal delivered under this particular contract, and from those, 
of course, payment was made. | 

Q. Do I understand that to mean, Mr. Johnston, that the final pay- 
ment to Capitol by AEC of $54, which was three cents a ton premium on 
1,800,675 tons delivered on the contract, was a result of the weighted 
average given each analysis, added to each other analysis, is that correct? 
A. These eight analyses were added together and from the weighted 
average the payment was determined on the 1, 800 tons of coal. 

Q. So that the weighted average for which the payment was made 
actually represented the entire 1,800 tons delivered on the contract, is 
that correct? <A. That is right. | 

MR. MANKER: You may ask him, 

CROSS EXAMINATION | 
226 BY MR. MOSELEY: | 
Q. Mr. Johnston, there is now pending before you for decision our 


appeal under General Provision 13 of this contract? A, That is right. 
Q. So that puts me in a rather embarrassing position to cross- 
examine you at this time, does it not? A. Well, it depends on what 
questions -- I think possibly there would be some questions that it would 
not be appropriate for me to answer. ! 
MR. MOSELEY: All right, then, I will not ask you any questions. 
MR. ASBURY: I would like to ask. 


| 
BY MR. ASBURY: | 

| 
Q. Mr. Johnston, does the Atomic Energy Commission have this 


coal analyzed in one of their own laboratories, or do you just hire some- 
one else to make it for you? A. They analyze the coal in their own 
laboratories. | 
Q. Their own laboratories by their own employees? A. By their 
own employees, but I would like to elaborate on that to the extent that 
these laboratories are checked periodically by transfer of the samples 
to the Bureau of Mines in Pittsburgh, so that any bias that might develop 


within the laboratories is checked. 
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MR. ASBURY: I see. I just thought maybe they sent them to some 
chemical company. 

227 REDIRECT EXAMINATION 
BY MR. MANKER: 

Q. In that connection, Mr. Johnston, have you any knowledge or 
any information whatsoever as to whether or not a subsequent check by 
the Bureau of Mines in Pittsburgh has resulted in a showing of any error 
in the analyses reports now in your hands? 

MR. MOSELEY: We object to that question unless the Bureau of 
Mines in Pittsburgh checked some of this particular coal about which 
we are in controversy. 

HEARING EXAMINER PARKINSON: Sustained. I do not think we 
need to go into the accuracy of the thing unless somebody has some 
evidence that they want to introduce that would impugn it. I will take 
it as accurate unless somebody shows me some reason for why I 
should not. 

MR. MANKER: I assume it is accurate. We are perfectly willing 
to accept that. 

HEARING EXAMINER PARKINSON: All right, I will accept that 


as accurate unless somebody has some evidence that it is not, and let 


us not go on a fishing expedition unless we have got some reason for 
doing it. 

MR. MANKER; That is all, Mr. Johnston. 

RECROSS EXAMINATION 
BY MR, MOSELEY: 
Q. Mr. Johnston, you do have in this contract the statement which 
228 you heard me read a while ago, that the Government has said that 

ordinarily the quality of coal is constant, so constant that that was made 
a provision in your contract? A. That is right. 

Q. And that has been the experience of your organization? 
A. Well, yes, I can say that we usually check out with authorities on 
various seams and so forth, Bureau of Mines, TVA and other data that 
we might have to check on each particular seam. 
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Q. Have you found in checking with TVA, to which I referred as 
the agency that made these 430-some samples of coal from this mine, 
that their analyses have been reliable? A. Well -- 

Q. That is insofar as you know. A. As far as I know. 

Q. Isee. Would you agree with me that the ratio of 430 to 1 | 
would be a fair, substantial -- | 

MR. MANKER: That is a conclusion. 

HEARING EXAMINER PARKINSON: You may answer. | 

THE WITNESS: Well -- | 

BY MR. MOSELEY: | 
Q. Would you say that the ratio of 430 to 1 would raise some 


question in a reasonable person's mind? <A. Well, if Iam to take that 
it has been proven -- | 
| 229 Q. No, Ido not ask you to do that. Iam just saying assuming. 
A. If it is a proven fact that there are 430 to 1, absolutely proven | 
accurate to one that is not accurate, mathematically that is conclusive. 
Q. To go a step further, if there are 400 and some which were 
made by a Governmental agency which you have found, so far as you 
know, to make accurate analyses, at least on the surface that would 
raise a question in a reasonable person's mif. 4, would it not? A. | It 
would be something to consider. | 
MR. MOSELEY: Thank you, Mr. Johnston. | 
FURTHER REDIRECT EXAMINATION 
BY MR, MANKER: | 
Q. Do you have any personal knowledge as to the accuracy of 
Tennessee Valley Authority's reports on analyses? A. Let me say 


this: This has been brought before me as a matter of dispute. I have 


to make a finding of fact on this and I would rather not go into the ! 
details of this at this time. | 


MR. MANKER: That is satisfactory, sir. 
MR. MOSELEY: No objection. That is very fair. 
HEARING EXAMINER PARKINSON: Thank you. 


* * * * 
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230 FLOYD TRENT 
was called as a witness for and on behalf of the Government, and being 


then and there duly sworn by the Hearing Examiner, assumed the wit- 
ness stand and, upon examination, testified as follows: 
DIRECT EXAMINATION 

BY MR. MANKER: 

Q. Mr. Trent, would you fully identify yourself as to name, 
address and present position? A. My name is Floyd Trent; my ad- 
dress is.126 Outer Drive, Oak Ridge, Tennessee. My present position 
is that of Director of Supplies for the Oak Ridge operation of the Atomic 
Energy Commission. 

Q. How long have you been in that position, Mr. Trent? 

A. Oh, I would say approximately eight to ten years. 

Q. Now, in that position as Director of the Supply Division-- 

HEARING EXAMINER PARKINSON: Now, just a minute, 

Mr. Manker. It occurs to me that since you have stated that you have 
copies of this contract that you have added to your amended complaint 
that you may want to lay a foundation and may want to make an offer 
and put them into evidence. You may want to do that today, just an 
offer. 

231 Iam not saying that Iam receiving them, Mr. Moseley, Iam 
just saying that it might nail the thing down and make it a little bit 
clearer as to what we are doing. 

Now, just think about that. 

MR. MOSELEY: I will agree that that may be filed if you will 
just let me check the certified copies before they get in, because I do 
not want to burden this record. 

HEARING EXAMINER PARKINSON: All right, let us receive 
them--let us mark them for identification subject to Mr. Moseley's 
checking them, and we will receive them in evidence. Then you might 
use them in connection with your examination of this witness and of 
other witnesses. 

(Thereupon the documents referred to were marked for 
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identification as Government's Exhibits 20 through 24.) 

MR. MANKER: Then we are submitting for identification and 
to be received in evidence certified copies of five separate contracts. 
They are identified in numerical sequence as Contract Nos. 2351, | 
2352, 2353, 2355, and 2359, each awarded July 31, 1956, to capt 
Coal Sales. 

HEARING EXAMINER PARKINSON: They are the ones which 

are listed in the amended complaint ? | 
MR. MANKER: That is correct, with the exception of 2350, 
which is the Asbury contract. 
HEARING EXAMINER PARKINSON: They will be received i 
evidence as Government's Exhibits 20, 21, 22, 23 and 24. ! 
232 (Thereupon the documents referred to were received in evi- 
dence as Government's Exhibits 20 through 24, and will be found in the 
files of the Department.) | 


BY MR. MANKER: | 
Q@. Mr. Trent, are you familiar with the contents, the provi- 


sions and requirements of each of these five contracts which have been 
introduced in evidence? A. Sir, only in general. 

Q. So far as you know, are each of the five contracts the same 
except for the first sheet, which is a Form 33, which is the invitation 
to bid, and the award section, and the Schedule 1 appearing in the | 
contract? Otherwise, so far as you know, are the five contracts the 
same? A. Well, let me answer you this way: I believe that the | 
general terms and provisions of those five contracts are the same). 
There are some specifics with respect to each contract which are 
slightly differant from each other, those differences being primarily 


one, the schedules; two, the price; three, the source of the materials. 
| 
Q. Now, all that information, the source, the price, appears 


I believe these are the major differences. 


on the schedule within the contract itself? A. Yes, sir. | 
Q. So whatever variation there might be in any of the five 


contracts would appear within the Form 33, on the front or in the 
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233 schedule, within the contract itself? A. Yes, sir. 

Q. Now, Mr. Trent, in your official capacity with the Atomic 
Energy Commission are you familiar with procurement policies of tle 
Atomic Energy Commission? A. Ina general way, yes, sir. That is 
a part of my job, to be so familiar. 

Q. Now, Mr. Trent, are you familiar with the documentary 
information that was furnished me by Mr. Newton on Tuesday of this 
week following a conference in which you participated at Oak Ridge, 
earlier that day, with respect to AEC? A. I believe Iam, yes, sir. 

MR. MANKER: If the Examiner please, it might facilitate 
matters to offer this material, of which Mr. Moseley has an identical 
copy. We might offer this as Government's Exhibit 25 to Mr. Trent's 
testimony for reference. 

MR. MOSELEY: We object to the reception of this proposed 
exhibit on the grounds that it is not a part of the contract; it is not a 
part of the law as enacted by Congress; it is an internal procedure. 

HEARING EXAMINER PARKINSON: What is the purpose? 

MR. MANKER: The purpose of this is to show, as I understand 
it, that the contracts with which we're concerned here were awarded 
pursuant to the official policies of the Commission as outlined-- 

234 HEARING EXAMINER PARKINSON: Well, what is the purpose 
of that? What difference does it make? 

MR. MANKER: Certainly the award of the contract, if Mr. 
Trent is to testify as to these contracts which have been awarded and 
which are in evidence, would be altogether appropriate for him to 
make reference, as the occasion should demand, to the sources of 
material, the authority under which the contracts were actually let. 

HEARING EXAMINER PARKINSON: I will sustain the objec- 


tion. I do not think it is good policy to receive a great mass of ma- 


terial like that into evidence. If there is any particular part that you 
want to offer, why, I will receive it upon laying the proper foundation 
and showing that it is material. 

BY MR. MANKER: 
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Q. Mr. Trent, what was the basis upon which the five contracts 
here involved were awarded? A. If I may, I would like to try to give 
an answer to that with some little background as to the considerations 
that led to this invitation to bid and the resulting award of these and 
other contracts against that invitation. 


Q. That is perfectly satisfactory, whatever background vide 
mation that will enlighten us. A. First, it is our policy, and I be- 
lieve, the Con. mission's policy, that we should acquire the materials 
and supplies required by the Atomic Energy Commission in its opera- 

235 tions at the most favorable price consistent with the require- 
ments of quality and other factors for consideration that is available 
to us, and generally this policy provides that this should be determined 
by the taking of bids or perhaps I should say, bids after formal adver- 
tising. This is what transpired with respect to this invitation. 

We determined in the late spring of that year that we would 
need approximately a stated amount of coal for use during the heating 
season just now coming to a close. | 

HEARING EXAMINER PARKINSON: About how much coal was 
that ? 

THE WITNESS: The total quantity -- the number has encaped 
me at the moment. | 

HEARING EXAMINER PARKINSON: About how much? 

THE WITNESS: Something over 200,000 tons, I believe, more 


in the order of 400,000. There are appropriate references here and I 


believe I could develop the number, but this is roughly it. 

We issued an invitation and awarded contracts in early Sully for 
the majority of this coal. We decided that we should lay in an addi- 
tional quantity in the stockpiles, to be in a better position in case of 
adverse weather during the winter months. We also decided that there 
was a ceiling price that you could pay for this additional amount for 
the protection that we wanted throughout our plants, so we determined 
to advertise for up to 50,000 tons, and that is the invitation involved 

236 here, for which bids were received in July. 
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This, we determined, would be the amount that we should buy, 


within a value that we considered was the maximum that we could afford 


to pay for this additional coal at that time. Therefore, the invitation 
provided that we should buy up to 50,000 tons. The invitation as issued 


provided that a minimum of 200 tons per week would be the minimum 
delivery quantity during the period, which as I recall was roughly nine 
weeks, for a total of 1,800 tons as a minimum acceptable amount. 

Now, this was put in because of convenience to our contractors 
in receiving coal, sample analyses and so forth. 

HEARING EXAMINER PARKINSON: I do not understand what you 
mean. 

The convenience to your contractors; what do you mean by that? 

THE WITNESS: Well, let me say it differently. Our plant 
operators. 

HEARING EXAMINER PARKINSON: Well, explain that to me. 

THE WITNESS: The matter of receiving coal, sampling a 
number of samples, and the analysis you would have to take. We felt 
that for receiving purposes and administrative convenience that we 
wanted to limit the minimum to 200 tons a week. 

BY MR. MANKER: 

237 Q. Do you mean that is each producer? A. Well, let us turn 
to the invitation. (Witness examines document.) 200 tons per week 
minimum rate of shipment. 

HEARING EXAMINER PARKINSON: Well, that does not mean 
that it is limited, then, to 200 tons. It means that any supplier or any 
contractor must supply at least 200 tons a week? 

THE WITNESS: Right. 

BY MR. MANKER: ; 

Q. That also, as I understand it, had its value to all concerned 
with respect to the tonnage limitations for analysis purposes ? 

A. That is correct, sir, that is correct. Therefore the invitation 
solicited the coal producers or coal dealers to offer to the Government 


their proposition for delivery of coal, the proposition based upon this 


75 

invitation, whichis apartof our formal advertising for contracts. 

As a result, the bids were received and opened in July and 
upon their opening they were tabulated, first, to determine how much 
the price would be in terms of the basic evaluation as stated in the in- 
vitation. This was done. | 

Then abstracts were made and then again, in accordance with 
policy, awards were made in the order of price. The lowest price 
was the first one selected for award and we moved up the list of prices 
until we arrived at either one of two things, the amount or value that 
we were willing to pay or the 50,000 tons, and these bids were taken in 


238 order and considered. | 
It happened in that case there were a number of bids from sev- 


eral diffierent suppliers and some suppliers submitted more than nae 
bid, including the supplier here involved. ! 
HEARING EXAMINER PARKINSON: May I ask you a question 
here, if you do not mind an interruption at this point ? 
On July 31, 1956, you awarded six contracts under that invita- 
tion to bid to Capitol Coal Sales, Inc. , and Capitol Coal Sales and) 
R. C. George, and on the face, the amounts shown on those contracts 
ranged from $1,170 down to the sum of $9,072. Is there anything | 
singular or peculiar about the fact that you gave six contracts in one 
day to one person, all of them under $10,000 ? 
THE WITNESS: I would not say it is peculiar. | 
HEARING EXAMINER PARKINSON: Peculiar means out of the 
ordinary. That is all I mean by that. I believe singular would bea 
better word. | 
THE WITNESS: I would not say it is peculiar in that, as I 
pointed out, we specified that we were interested in offers to ar 


coal up to 50,000 tons. There were six offers received from Capitol 
Coal Sales, six separate and distinct offers, each offering a certain 
quantity of coal, each distinct offer being at a different price and | 
coming from a different point, a different schedule as stated in the 
contract and stated in the offer. | 


76 
239 Now, if you take the terms of the invitation as we see it, you 
would treat each of those as an incoming offer, because the invitation 
provided--it did not provide specifically, but it did not prohibit--a 
bidder bidding in that manner. 

* * 

MR. MANKER: 

Q. Mr. Trent, did you send out to Capitol Coal Sales volun- 
tarily, on the initiative of the Atomic Energy Commission, six separate 
sets of bid forms? A. Mr. Manker, I did not send these out. 

Mr. Keohane, who works in my office, is charged with sending out the 
various invitations to bid, and I feel sure that he followed the office 

240 policy of sending invitations to any firm who had appeared on 
our list of prospective bidders, or to any firm that had expressed a 
desire to receive them. This is our general policy and Iam sure 
Mr. Keohane did this. I also believe that in this, as in other occasions, 
that a bidder, should he ask for more than one set of forms, would have 
them furnished to him. 

Q. But your initial basic procurement policy calls for the 
sending out to an individual name or firm on your mailing list only one 
set of bidforms? A. That is right. 

Q. But if a potential bidder makes a request for additional 
sets of bid forms, they are furnished without question? A. In this 
type of procurement, yes. This would not necessarily be true where 
there were large drawings, specifications, at some cost. This would 
not necessarily be true. But in this type of procurement, yes. 

Q. It does apply to the procurement of coal? A. Yes. 

Q. Now, I will ask you whether or not it is a part of the pro- 
curement policy of the Atomic Energy Commission as between two or 
more bidders offering different quantities of coal at the same price to 
give preference to the bidder offering to furnish the greater quantity 
as set forth in your procurement? A. I believe that this is a part of 


the more complete statement in our manual. I believe this is correct, 
241 but it is not complete. 
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Q. That is right, that is the last sentence in your procurement-- 


MR. MOSELEY: If Your Honor please, he is reading in what 
you have already excluded. | 

HEARING EXAMINER PARKINSON: No, I have not excluded it. 

We will take a short recess. 

(A short recess was taken.) 

HEARING EXAMINER PARKINSON: We will proceed, gentle- 


Off the record. 

(Discussion off the record.) 

HEARING EXAMINER PARKINSON: Proceed. 

BY MR. MANKER: 

Q. Ibelieve, Mr. Trent, I will ask you this: In the chain of 
authority, the line of authority, at the Oak Ridge operation, is it true 
that Mr. Johnston is subject to your supervision and Mr. Keohane next ? 
A. Yes, sir. 


Q. Under your supervision? A. Yes, sir. | 
Q. And their relative positions are set up on the basis of ¢on- 
tractual authority, is that correct, sir? I will say contractual Limi- 
»' 242 tations? A. Well, say that they are contractual limitations 
with regard to each of us. There is a distinction between the authority 
of Mr. Keohane and that of Mr. Johnston. Mr. Johnston has certain 
responsibilities that are outside and beyond those of Mr. Keohane, 
Mr. Keohane therefore is responsible in a supervisory way to : 
Mr. Johnston, Mr. Johnston to me, and me, in turn, to the assistant 
manager for administration. | 
Q. That is Mr. VandenBulck, is it not, sir? A. That is right. 
MR. MANKER: What I am seeking to get here, if the Examiner 
will bear with me, is whether we can seek to get from Mr. Trent all 
the information we need with respect to this matter involving the | 
Commission, thereby trying to eliminate the necessity for recalling 
Mr. Johnston or Mr. Keohane, so that we can get the eocmadon 
from Mr. Trent. | 
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BY MR. MANKER: 

Q. Now, Mr. Trent, in our conference on Tuesday I called 
your attention to the transcript of the proceedings that we had in Nash- 
ville in this pre-hearing conference on March 18, wherein the Exami- 
ner, Mr. Parkinson here, raised a question which I thought was very 
pertinent and goes right to the heart of the entire situation here. He 
made reference to the comment made by Judge Darr from the District 
Court in Chattanooga back in February. 

243 In order that we may have a definitive official Commission 
policy statement , will you please state for the record here at this time 
whether or not there is any policy, any position known to you of the 
Atomic Energy Commission at its Oak Ridge operation which would 
call for or indicate a need for or a desire to enter into contracts in 
such a manner with whoever the bidder might be for the purpose of 
avoiding or evading the impact of the Walsh-Healey Public Contracts 
Act? A. Yes, sir, I would be glad to have that opportunity. Of 

course, the Commission is bound by various procurement laws, 
statutes and regulations, and among them is the requirement that for 
any contract over and above a certain amount, that we shall put this 
provision in the contract. This binds the procurement officer in the 
actions that he may or may not take in some matters. It is our provi- 
sion and we intend to comply with the law in every respect; insofar as 
our procurement goes, this was our policy, this was our intent. And 
it was our intent in this case. We had no desire or made no attempt, 
and we believe we have not in any way violated either the Commission's 
policy in this regard or any statute in this regard. 

I might add that I think many of you gentlemen may recognize 
that the Atomic Energy Commission at Oak Ridge has bought relatively 
small amounts of coal in the past several years, that our primary 
requirement for fuel has been met by other types of fuel, and only in 
this last year and one-half have we gradually increased our require- 


244 ments, or swung back to and are now buying more and more 
coal. 
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I think you also recognize that even today the quantities that we 
buy are relatively small as compared with the quantities that are being 
procured by TVA, another Federal agency in whom we are quite inter- 
ested because of the effect of their procurement on the cost of our 
doing business, namely, our electric power comes from TVA, so we 
have a very definite interest in trying to assure that both we and TVA 
are using as reasonably as possible the same general approach to the 
problem of procuring coal as a fuel. | 
I believe that this is in the interest of the Government, and I 
believe it also may well be in the interest of the suppliers of coal, to 
have both agencies side by side, using approximately the same methods 


in their procurement programs. 
HEARING EXAMINER PARKINSON: Well, let me ask a ques- 
tion since Mr. Manker has put his the way he did. I do not want te 
embarrass you or anybody else, sir. | 
Was there any conscious effort or action taken to avoid the 
provisions of the Walsh-Healey Act within legal limits? 
THE WITNESS: On our part, sir? | 
HEARING EXAMINER PARKINSON: Yes. : 
THE WITNESS: Definitely not. Now, I might point out to you, 
sir, that as I said, in this instance we advertised for bids for up to 
245 50,000 tons of coal-- | 
HEARING EXAMINER PARKINSON: I did not think there was 
any, I just put the question directly because--I could have put it a few 
minutes ago, but I did not. | 
THE WITNESS: I would like to go on, sir, if I may, and show 
why I think that we can show why there was no conscious or otherwise 
effort. | 
We put to the bid the requirement of 50,000 tons of coal, and 
as I said before, we stated that we thought administratively that we 
should restrict the bidders to a minimum requirement for deliveries. 
We obviously did not want to buy this coal in truckload lots, so to 
speak, so we set 200 tons per week aS a minimum quantity. Now, 
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when these bids came in one of the things that they were first 
checked against was their responsiveness to the invitation; under the 
formal advertising method of procurement this is the first thing that 
you must determine: Was the offer responsive to the invitation? 

In this case, this determination was made and after having 
made this determination, the contract in question here offered a 
quantity of coal that met the minimum requirement but did not satisfy 
the full requirement, therefore there was a multiple award--and mul- 
tiple is not the right word, I guess--there were several awards made 
under that invitation. 

Now, in the case of Capitol Coal Sales, there were six offers 
that met the minimum and were within the price range that we had said 

246 we would pay. 

HEARING EXAMINER PARKINSON: Let me ask you a question 
there. In that connection, was there a delivery schedule there of nine 
weeks ? 

THE WITNESS: Yes, sir. 

HEARING EXAMINER PARKINSON: In each one of those con- 
tracts. It is rather interesting to note that the minimum over the nine 
weeks period times the $2.50 in round numbers comes up to a sum 
pretty close to that $10,000. 

Now, Judge Darr did not have all that in mind, but he just 
looked at it, six contracts all entered into on the same day, all of 
them just under $10,000. 

THE WITNESS: That is interesting, but I can give you another 
side of this from our viewpoint, in terms of evaluating those bids. 

As I said, the minimum was 200 tons a week. This was met. 
Now, we were not so much interested in the price per ton or the total 
price as we were interested in the BTU value of the coal, abstracted 
as indicated in the invitation would be evaluated in the BTU cost to the 
Government. Our abstract was based on cents per million. We did 
not know and were not interested in the total amount of the contract. 


At this point we were simply interested in how many tons we had and 
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the cost per million BTU; the total amount of the contract was arrived 
at only after we had determined the order of these bidders in terms of 

| 247 cost per million BTU and then applied the number of tons they 
had offered to the unit price per ton. 
Now, I can point out also that in this case, in further support of 
my contention that we were not interested in trying to avoid the Walsh- 
Healey Act, is that under the very same bid there was an award made 
to a firm that had offered two schedules at different per million BTU 
price from a different source, but resulting in a contract that did ex- 
ceed the $10,000 minimum. 
HEARING EXAMINER PARKINSON: Go ahead. | 
THE WITNESS: Two. | 
HEARING EXAMINER PARKINSON: Two such contracts? — 
THE WITNESS: There were similar contracts resulting. I 


! 
mentioned earlier that we had advertised for a larger quantity of coal 


a little bit earlier. There were such contracts resulting from those 
awards also. | 

BY MR. MANKER: ! 

Q. Now, in that connection, Mr. Trent, we note that on Con- 
tract No. 2352, which calls for 1,800 tons of coal, the contract price 
per ton was $5.26 a ton, anda next contract with a higher cost price to 
AEC per BTU was awarded on the basis of $5.04 per ton. Now, that 
goes just to indicate that even though the price on 2352, the price quoted 
to AEC was $5.04 a ton, the BTU cost was higher than it was on the coal 
that you paid $5.26 a ton for. | 

248 MR. MOSELEY: Well, that constitutes testimony by counsel. 

HEARING EXAMINER PARKINSON: Objection overruled. Go 
ahead and ask him a question. 

THE WITNESS: That is-- 

HEARING EXAMINER PARKINSON: I do not think the witness 
can be misled. I would like to hear his reaction to these things. ! 

BY MR. MANKER: 

Q. And so what you are saying here is where AEC buys by are 
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not so much interested in the cost of coal per ton, whether it is $5 or 
$5.20 or $5.30, it is the cost per million BTU to AEC? A. Yes, sir. 
What we are trying to buy really is the cost of the BTU content that we 
get and convert into steam, and not the total amount of tonnage of coal 
that goes into the plant. This is what we are really trying to buy at 
the cheapest cost. 

Q. So these two contracts, 2352 and 2353, were each awarded 
on the basis of 1,800 tons of coal, and in one case, on 2352, the de- 


livery was 1787. 350 and on the next contract the delivery was 1787.250, 


just a small fraction of a ton difference in the delivery of coal, but 
on the basis of BTU it was to the advantage of AEC to pay $5.26 a ton 
on 2352, rather than on the next contract on which they only paid $5.04, 
because the first one had a higher BTU value to AEC. Now, asI 

249 understand it, that is the basis upon which AEC approaches 
their coal procurement program, to purchase not with respect to any 
final consideration as to the cost value per ton, but as to the-- 
A. That is our intention, yes, sir. You are certainly correct. 

Q. Now, the record here is replete in this case with testimony 
to the effect that Capitol Coal Sales’ purpose in submitting bids, 
separate bids, for these awards of contracts on coal here in amounts 
under $10,000 was to avoid the impact of the Walsh-Healey Public 
Contracts Act-- 

MR. MOSELEY: We object to that as an inaccuracy. The con- 
tention here was that Capitol supplied separate contracts because that 
is all the coal these people had, and in addition to that, there was a 
definite firm intention to enter contracts that were not bound by Walsh- 
Healey. 

HEARING EXAMINER PARKINSON: Do you wish to rephrase 
your question? There is some testimony to the effect that Asbury 
specifically attempted or it was their purpose to avoid a Walsh-Healey 
contract. 

MR. MOSELEY: That is right, and that they squeezed down 
to nothing so they could not get any coal. 
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HEARING EXAMINER PARKINSON: All right. Now, whether 

or not that question applies to Mr. George--it may be, of course, that 
Mr. George was trying to look out for Asbury, knowing Asbury's | 


purpose and knowing Asbury's capabilities. 
250 Ask the question again, please, Mr. Manker. 

BY MR. MANKER: 

Q. The record shows, and Mr. George's letter to the Commis- 
sion under date of August 21, 1956, where he says, "If you had rather 
cut the tonnage and leave the price as it is, this of course will be agree- 
able to us," in other words, to keep the price below the $10,000 mark-- 
now, if that be the purpose of Capitol Coal Sales, as I construe your 
testimony that was not the purpose of the Atomic Energy Commission? 


A. Sir, it was not the purpose of the Atomic Energy Commission to 


limit any of these contracts to any stated monetary amount. As to 
reasons why the bidders limited, Iam certain that we were not familiar 
with those reasons, nor did we feel it encumbent upon us to find out. 

Q. You raised no question? A. That is right, sir. The only 
one thing we attempted to determine was was the offer responsive to 
the invitation that we had issued. | 

Q. The required amount of coal with the highest number of heat- 
ing units at the lowest possible cost, all other factors being equal ? 
A. We had sredetermined that so long as the offer was responsive to 
that invitation, we felt that we as the contracting officer had no grounds 
to go much beyond that or to challenge it. | 

251 Q. Now, as to this matter of procurement of coal, you do follow, 


the Commission follows, the prescribed policies set up in the procure- 
ment manual, now in evidence, in Paragraph 1113 of AEC Manual 9105? 
A. We certainly try to, and I believe we did in this case. | 
MR. MANKER: That is all. 
252 CROSS EXAMINATION 
BY MR. MOSELEY: 
Q. Mr. Trent, it is true, is it not, that each offer which was 


made by Capitol as a separate and distinct entity? A. Yes, sir. 
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Q. There was no conscious or unconscious policy to combine 
it with anything except its own specific terms? A. That is right, sir. 

Q. And the first time you ever heard this matter of grouping 
contracts, or making one dependent on the terms of another occurred 
within the last six weeks, approximately? A. Approximately. 

Q. And in no event did that ever come to your attention, policy- 
wise or otherwise, at or about the time of the issuance and the accept- 
ance of the bid? A. That is true, to the best of my knowledge; that is 
right. 


Q. Then there couldn't have been anything within the contem- 
plation of the Commission to treat these six items as a single award, 


could there? A. No, sir, I don't think that we could have considered 
them a single award by the terms of the offers or by the terms of the 
invitations. 

Q. Andthen, sir, if the Secretary's policy was to treat a situa- 
tion as a single award resulting from a single bid, you as a procure- 

253 ment officer are telling us that you could not have done that in 
this particular situation? A. That's right. 

Q. If it was the stated policy of the Secretary to handle the 
proceeding here under the theory that a single award resulted to 
Capitol from a single bid, you as a procurement officer, are telling 
the Hearing Examiner that you could not in all fairness have considered 
this a single award; that is true, is it not? A. If I understand your 
question, I believe I would have to say that it is true. 

Q. Yes. Soin other words-- A. Iam not quite certain 
here, sir. 

Q. Well, Iam interested in one phase at atime. Would you 
agree with me that one of the paramount considerations of a contract 
is offer? A. Certainly. 

Q. There were six separate offers made, were there? 

A. Yes, made in response to a request for an offer. 

Q. Asa matter of fact, in response to that request there were 

some 14 contracts made, were there not? A. There was quite a 
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number. I don't recall. | 

Q. There were not all made with Capitol, were they? A. No. 

Q. And they of course resulted from the invitation to bid, the 

| 254 same one? A. The same one. 

Q. There is no attempt here to bring those other people in ust 
because of that common factor, is there? A. None that I heard of. 

Q. So then as far as Capitol is concerned there were six 
separate and distinct offers made to you? A. So far as we were con- 
cerned there were six separate and distinct offers. ! 

Q. And you understood that and intended to treat them in that 
manner? A. That is the way we did treat them. | 

Q. Yes, or no, would you agree with me that acceptance is a 
very important function in the law of contracts? A. I believe SO. 

Q. Intrying to determine whether or not you would accept! 
that offer, did your department consider each one on its own particular 
independent merits? A. Yes, to determine if it was responsive to the 
invitation which we had issued. | 

Q. And I believe you told the Hearing Examiner that each of 
these separate and distinct evaluations resulted in the determination 
by your department that these six offers were responsive? A. That 
is right. 


255 Q. Would you agree with me, sir, that consideration is a! 
| 
| 


Q. Will you tell the Examiner if it is not a fact that there were 


valid and an important function of contract law? A. Yes, sir. 


six separate and distinct prices set out above the price which the bid- 
der was offering to your department? A. I believe that is correct. 
I could check it and be absolutely sure. 


Q. Sir, I will show you these contracts-- | 
MR. MANKER: We will stipulate that different prices pre, 
vailed in five. : 
HEARING EXAMINER PARKINSON: So stipulated. Stipulation 
accepted. 
MR. MOSELEY: He said each of the five contracts. 
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MR. MANKER: Five of the six. 

HEARING EXAMINER PARKINSON: Go ahead, Mr. Moseley. 
You just have to make an offer of proof on that. Phrase your question 
in such a way that he won't have to -- 

BY MR. MOSELEY: 

Q. Did your policy in your department contemplate and under- 
stand that some of the small mines in our communities were entitled to 
have a share in the Government's business, is that not true? A. So 
long as they otherwise met the conditions. 


Q. Other factors being equal, and of course from the wide 


256 experience you had in contracting with AEC, you know that what 
we call dog hole mines are located in this area, a lot of these small 
mines are located inthis area? A. That is right. 

Q. And of course you know, Mr. Trent, that if a mine has to 
comply with the Walsh-Healey Act, the requirements of that Act, it 
makes the production of coal more expensive than would be the case 
otherwise? A, I can't say that I know that, sir. 

* * * * * 

258 Q. That is just what Iam driving at. You look here to the face 
amount of the award and if it went above ten then you send out a Form 
99 to the Labor Department? A. That is right. 

Q. And if it didn't go over ten, you didn't, and that was your 
understanding of procedure? A. That is my understanding of the 
procedure that we followed. 

Q. Yes, sir. And if the Contract No. 54 which was later modified 
by your office had in the first instance shown the figure of $9,990 in the 
award section on the first page of the contract, no Form 99 would have 
issued, would it? A. The procedure would not have required the 
issuance of such a form and I believe it would not have been issued. 

Q. Then it is your understanding that in circumstances like 
that it was not necessary to issue it? A. That is right. 
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Q. I believe you told the Examiner that you treated each of 
these as an independent thing and reviewed it as an independent thing? 
A. Right. | 

* * * * 

_ | 262 Q. Would it be a fair statement to Mr. Parkingson to say | 
this: I know of no fact or policy which would cause me honestly to | 
treat as a single award these separate items which bring Capitol Coal 
here? Would that be-- A. I think I would rather answer you this’ | 
way, sir: We received six separate bids or offers from Capitol Coal 
Sales that were the result of our requests or our invitations that were 

| 263 extended. We reviewed those as six separate offers and we 
treated them as six separate offers and we awarded six separate con- 
tracts. 

MR. MOSELEY: Thatis all we care to ask. 

REDIRECT EXAMINATION 

BY MR. MANKER: 

Q. In so testifying in response to that question and to other 
questions that Mr. Moseley propounded with respect to the applicability 
of the Walsh-Healey Public Contracts Act, I assume that you are hot 
purporting to interpret or evaluate the Walsh-Healey Public Contracts 


Act? A. No, sir, I definitely am not. | 

Q. In other words, you concede that that is a policy matter that 
under the statute is within the discretion of the Secretary of Labor? 
A. Right, sir. | 

* * * * 

266 Q. Will you answer in regard to that $60,000 contract ? 
A. There was only one source of coal. The same bidder entered! an- 
other bid which resulted in a contract for approximately $40, 000 27 
$41,000, which contained another course of coal. 

Q. A single schedule? A. A single schedule--no, there F 


another supplier bid and was awarded a separate contract, each bid- 
ding an amount that would have exceeded the Walsh-Healey Act | 
$10,000 limitation. 
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Q. Now, pursuant to that, Mr. Trent, do you have any record 
there which would show whether or not any bidder to whom a contract 
was awarded in excess of $10,000 included in his bid more than one 
schedule indicating that the coal was to come from more than one 
source? A. Inthis particular invitation I do not think that happened. 

Q. Is there any significance to be attached to that by the Com- 
mission? In other words, does it make any difference to the Commis- 
sion in your coal procurement program as to whether or not the coal 
under a particular contract comes from one source or two sources ? 

267 A. We did not make this distinction in the invitation in this 


particular instance. 


Q. Well, then, if a contractor saw fit to submit a bid offering 


coal from two or more sources, that of itself would not have disquali- 
fied the bidder? A. It would not have been ground for disqualifying 
or rejecting that particular bid. 

Q. And under those circumstances , then, the analysis of each 
source of supply, assuming that there were two sources of supply under 
the same contract, the analysis of each source of supply would be 
separately evaluated and then the separate evaluations would be weighted 
so as to determine whether or not the contract would be awarded pursu- 
ant to that bid from two different sources. A. I believe that is correct. 

Q. So then in this case, if Capitol had elected upon receipt of a 
single set of bid forms to submit a single bid offering to supply 10,800 
tons of coal, listing six sources of supply, then would the policy of the 
Commission have been the same as you have described--that is, that 
the source of supply from each of the six suppliers would have been 
separately evaluated and then grouped in that way to determine their 
acceptability or unacceptability of that contract? A. Well, it is a little 
pit hard to say what you would have done had it been under circumstances 
which actually didn't occur. However, I believe the invitation would 

268 have permitted this treatment. 

Q. Would what, sir? A. Would have permitted this treatment 

and had it been bid that way it would not have disqualified the bid, and 
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it probably may have been treated in the manner you indicated. 

Q. So that in any event-- A. I would not say it would have 
been treated that way, because this would have been dependent upon the 
bid itself. | 

Q. But is it not true, Mr. Trent, that if the Commission had 
decided to formulate and put into effect this limitation of policy con- 
trary to the one we have discussed, that the Commission would have 
included such limitation in the invitation, so that you would have elimi- 
nated bidders who could not qualify ? A. Definitely, sir. 

MR. MANKER: That is all. 

FURTHER REDIRECT EXAMINATION 
BY MR. MOSELEY: 


* * * * | 


269 Q. I believe you gave a separate contract number to each of 
these instruments which you considered as a separate entity? A. That 


is right, sir. 


FURTHER RECROSS EXAMINATION 


BY MR. MANKER: 
Q. Do you know of anything in the AEC policy which would dis- 
qualify a bidder automatically if a bidder submitted two or more 


| 
MR. MOSELEY: All right, sir. 
| 
! 


schedules to supply coal by two or more different sources pursuant to 
a single bid submitted to the Commission? A. Let me be sure of that 
again, Mr. Manker. | 

Q. Do you know is there any policy of the Commission, to your 
knowledge, which would disqualify a bidder who submitted a bid offer- 
ing coal from two or more sources of supply? A. No, sir. 

270 MR. MANKER: That is all. 
BY MR. MOSELEY: 
Q. Mr. Trent, it is true that when these invitations went out 


there was only one supplier schedule attached to each bid--that is true, 
| 


is it not? A. That is true, I believe. | 
Q. And that is the way Capitol bid, just the way you sent iit out ? 
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In each case there was one supplier on each bid? A. I cannot say 
for sure on this point, but I believe that is right, there was one went 
out, and that further it provided that should other schedules be re- 
quired we would furnish them. 

Q. In other words, if you had the change the schedule you had 
to make a special request and get the necessary schedules, --if you had 
to go into this hypothetical area which Mr. Manker described, you 


would have to get these extra forms on which to list your additional 


suppliers? A. Or make an attachment to it. 

* * * * 

300 HEARING EXAMINER PARKINSON: Mr. Moseley, there is 
one other point--I am not going to interrupt you. There is one other 

301 point that you might want to touch on. The point is touched in 
the Government brief. 

Is it appropriate for rae as a hearing examiner, would it be 
appropriate for me as a hearing examiner to dismiss this case knowing 
as I do now that it is the policy of the Department to group contracts? 
Now I don't know under what dircumstances, but it is the policy of the 
Department to group contracts. 

* * * * 

313 HEARING EXAMINER PARKINSON: Let me rule on the motion 
first. Then we may have something to do then. 

At this time the motion is overruled to dismiss. 

* * * * 

362 L. L. ELLIS 
was Called as'a witness for and on behalf of the Government, and being 
then and there duly sworn by the Hearing Examiner, assumed the wit- 
ness stand and, upon examination, testified as follows: 
DIRECT EXAMINATION 

BY MR. MANKER: 

363 Q. Mr. Ellis, will you please identify yourself for the record 
by stating your name, address, and place of employment. A. My 
name is L. LU. Ellis. I live at Oak Ridge, and Iam receiving 
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clerk at K-25. 
Q. Will you please state in connection with your employment 


as receiving clerk at K-25 what are your duties and responsibilities in 


that employment? A. Well, different duties, but this particular one 
is weighing coal. | 

Q. Weighing coal? A. Yes, sir. | 

Q. Can you tell us at this time, Mr. Ellis, as to whether or 
not in that capacity as receiving clerk at K-25 during the months of 
August and September, 1956, you received coal delivered to the | 
Government pursuant to contracts Nos. 2351, 2352, 2353, 2355 and 
2359? A. Yes, sir. 

Q. When you received that coal, are you the weigh master ? 
Do you make out the weigh tickets themselves? A. Yes,sir. ! 

Q. Did you prepare the weigh tickets on coal delivered pursu- 
ant to these five contracts? A. Yes, sir, if I was there I made them 

| 


* * * * 


HEARING EXAMINER PARKINSON: I sustain objection to 26. 
* * * * | 


| 
372 BY MR. MANKER: | 
Q. On these tickets I note that the source of the coal apparently 
is shown on here, and this particular group of tickets, the first one of 
which is date of August 2, 1956, on this contract 2351, showing the 
delivery of 18,600 pounds of coal, and you as the weigher, and it 
shows Blue Gem mine. | 
Now where do you get the information as to the source of that ? 
A. Each driver brings in an identification slip. If that corresponds 
to our contracts, we take it. If it doesn't, we don't take it. 
Q. The identification slip--what sort of an identification slip 
373 is it? Is it something that is submitted by Capitol as the con- 
tractor? A. That's right. | 
Q. You don't know where Capitol gets that information? | 
A. No, I do not. | 
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Q. But you accept it on the basis of the representation made 


by whoever delivers the coal for Capitol, is that correct? A. What is 


written on the ticket is what we go by. If it is ours, we take it, and if 
it isn’t, we don't. 

Q@. When you say "If it is ours, we take it, and if it isn't, we 
don't ,"* this showed the Blue Gem mine and contract No. 2351. If that 
weight ticket that we have just described there showed on there the 
contract No. 2351 and Fuel Coal Company, would you have accepted 
that coal? A. No, I would not have. 

* * * 

382 JAMES W. DOUGLAS 
was called as a witness for and on behalf of the Government, and being 
then and there duly sworn by the Hearing Examiner, assumed the wit- 
ness stand and, upon examination, testified as follows: 

* * * * 

383 BY MR. MANKER: 

Q. Mr. Douglas, will you please identify yourself as to your 
name and address, and your business or occupation. A. James W. 
Douglas, Route 3, Clinton, Tennessee. Owner of Fuel Coal Company. 

Q. That is an individual proprietorship; is that correct? 

A. That's right. 

Q. Mr. Douglas, I will ask you whether or not during the 
months of August and September of 1956 you--and when I speak of 
"you," that is Fuel Coal Company--delivered to K-25, that is, de- 
livered to the Government, any coal on a certain contract identified in 

384 brief here as 2351, a contract awarded by the Atomic Energy 
Commission to Capitol Coal Sales? A. Yes, sir. 

Q. Do you know how much coal you delivered on that contract? 
A. I don't remember exact. Somewhere in the neighborhood of 1800 
tons. 

Q. How did you happen to deliver coal on that particular con- 
tract, Mr. Douglas? A. Well, I have sold Capitol Coal Sales coal 
from quite a while, and so I don't know on this contract. Sometimes 
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‘Mr. Bohannon called me, and sometimes I called Mr. Bohannon on 

selling some coal. | 
Q. Do you have there with you the voucher portion of the checks 
‘that you received from Capitol in payment for the coal that you supplied 

‘under contract 2351? A. Yes, sir. | 

3 Q. May I see those a moment, please. A. Let's see. Let me 

‘pick them out here. (Producing documents) | 

Q. Mr. Douglas, you have handed me eight vouchers, each of | 

which is headed, "This check is in payment of the items listed. Detach 
before cashing." This first voucher is dated August 4, 1956. The 
| amount thereof is $428.12. Shows on it AT(401-1)2351. That is under - 
~ stood that is the contract number; is that correct, sir? A. Yes, sir.) 
385 Q. Also on this voucher it shows three deliveries made on 
August 1, 1956; three deliveries made on August 2, 1956; and three 
more deliveries made on August 3, 1956, the total of which on the 
three days, or nine deliveries, amounted to 171, 250 pounds, or re- 
duced to tons, that is 85.625 tons. And this shows it was issued to you 
by Capitol Coal Sales, Post Office Box 277, Harriman, Tennessee, | 
and is voucher No. 149. 

I will ask you if each of those eight vouchers are identical as to 
form, the only variation being as to the date appearing thereon and | 
the amount of coal delivered and the dates of the deliveries and the © 
tonnage; is that correct? A. That's correct, tonnage, and I think that 
is the correct check stubs. 

Q. May I have those again, please, sir. 


Where was this coal delivered, Mr. Douglas? A. Where was it? 
yes, sir. A. K-25. 


Do you operate a mine yourself? A. No, Sir. 
Did you ever see a copy of this contract 2351? A. Pardon? 
Did you ever see a Copy of this particular Government con- 
tract that was awarded to Capitol on which you delivered coal? A. I 
. don't think so. | 
Q. You don't recall anyore from Capitol having shown you 4 
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copy of the contract or your ever seeing a copy? A. I think Capitol 
Coal Sales sent me a contract, but I don't remember on that. I just 
don't. 


Q. Did you operate a mine at all yourself? A. No, sir. 


Q. Where do you get your coal? A. I buy the most of my coal 


from Tennco Coal Company. 

Q. That is T-e-n-n-c-o Coal Comapny? A. Yes, sir; that's 
right. 

Where is that located? A. That is Briceville. 
Tennessee? A. Yes, sir. 
That is a strip mine operation, is it? A. Yes, sir. 

Q. The coal that you deliveredtothe Government pursuant to this 
contract 2351, did you get that coal from Tennco Coal Company? A. I 
bought the biggest part of it from them. 

Q. Do you know where you may have obtained any other coal 

387 besides that you got from Tennco? A. I don't remember where 
the coal come from. Iam a retail coal dealer, and I buy a lot of coal. 
I don't keep up with it. All I keep up with is the dollars and cents and 
for purpose of income tax mostly. 

Q. Is it your testimony that substantially all of the coal covered 
by these eight vouchers was obtained by you from Tennco? A. Well, 

I won't say all of it. 

Q. I say virtually all or substantially all? A. Well-- 

MR. MOSELEY: You mean most of it? A. Most of it. 

BY MR. MANKER: 

Q. What portion would you say was from them? A. I would 
say the biggest part of it come from Tennco. 

Q. Do you have any connection with any other coal company or 
any coal mines at all? A. Yes, I have connection with one. 

Q. Any financial interest in any other coal companies or coal 
mines? A. All I have is I have coal mines leased, and I have it in turn 
leased, leased again. So that's all. 

Q. Any of these coal mines that you have leased and which in 
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turn you have subleased to others, did you get any coal? A. I don't | 
388 think so. This one was shut down at the time of this contract. 
Q. This what? A. This mine was shut down at the time of the 

contract. | 
Q. Do you own any other coal mine outright, that is in operad 


tion? A. No, sir. | 
Q. Do you own or have you ever owned the Shears Coal Com- 
' pany at Elk Valley, Tennessee? A. No, Sir. | 


| 
Q. Do you have any connection with Shears Coal Company ? 
| 


A. Yes, sir. 
Q. What connection is that? A. I know Shears Coal Company. 
. I mean I know of Shears. 
Q. Who is Shears? A. This is Johnny Shears. 
Q. You know a John Shears. He is in the coal business? 
A. Yes, sir. He has been. He is not now. 
Q. Where is he? A. Pardon? 
Q. You say he is not now in the coal business? A. No, he is 
not in the coal business. | 
Q. How long has he been out of the coal business? A. Well ; 
I don't know. | 
Q. Approximately how long has it been? A year or two years 
or five years? A. I couldn't answer that because I mean I don't know 
on that. Right now he is working in Detroit, Michigan, I think. I think 
sometimes gets laid off. He owns mines and sometimes maybe comes 
back and works in it. | 
Q. Do you know where John Shears lives? A. I don't know. 


He is in Michigan somewhere. 

Q@. But when he is doing business in the coal fields in Tennessee, 
where does he live? A. He lives in Elk Valley, Tennessee. 

Q. How far is Elk Valley from where you live? A. I guess ‘0 
miles. | 

Q. Did you get any coal from the Shears Coal Company to apply 


on this contract? A. No, sir. 
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Q. Do you know whether or not Mr. Shears was operating a 
coal mine at the time you supplied this coal on this contract? A. I 
don't know that. 
Q. But if he was, you didn't get any coal from him? A. No, 


* * * * 
391 Q. Let's identify first this last voucher as No. 281, dated 
October 4, 1956. 
What did you say you delivered on the other contracts ? 
A. Let's see the number. On 2352 I delivered 450 tons. 
* * 7 * 
396 MR. MOSELEY: If your Honor please, he says no, sir, he 
didn't. It is just repetition. 
HEARING EXAMINER PARKINSON: Objection overruled. 
BY MR. MANKER: 
Q. Did Capitol ever suggest to you to put on any of these iden- 


tification tickets Blue Gem mine? A. No, sir. 


Q. Did you ever put Blue Gem-- A. Pardon me. I don't re- 


member on that. 

Q. They may have or they may not? A. I don't remember on 
that. I can't answer that question. 

Q. You just don't know? A. I don't know. 

Q. What you don't know or just don’t want to tell us? A. I 
just don't know. 

Q. If at the time the coal was delivered to the Government at 
K-25 this identification ticket that was turned over to AEC by the driver 
employed by you who was delivering the coal, if that identification tic- 
ket showed Blue Gem on there, who would be responsible for that in- 
formation being on that identification ticket? A. I don't know. I can't 
answer that. 

Q. Did you ever authorize or instruct or direct anyone of 
these three men, Bill Graham, Hubert Hicks, or E. G. Phillips, to 

397 put Blue Gem on those tickets? A. I don't remember on that. 


I don't remember what was put on the ticket there on that. 
Q. You don't remember whether you told any of those three 
men? A. No, sir. 
Q. To put Blue Gem on the ticket? A. No, sir, I don't re- | 
member. | 
Q. Did any of this coal come from Blue Gem mine? A. No, | 
sir. | 
Q. Would you say then that if Blue Gem appears on these iden- 
- tification tickets that it appeared on there without your authority ? ! 
A. I couldn't say on that. ! 
Q. Well you say that you don't remember authorizing it to be. 
put on there. If it did appear on there, would you say that it was with- 
out your authority? A. Ican't say onthat. I don't remember. | 
Q. Youcan't remember, but in any event you were paid for | 
the coal? A. Yes, sir. : 
Q. And none of that coal came from the Blue Gem mine? 
A. No, sir. ! 
Q. None of it came from the Shears Coal Company? A. No, 


Q. Would you have any particular reason for wanting to con- | 
ceal the source of the coal that you delivered to the Government on t this 
contract? A. No, sir. | 

Q. As long as you got your price for the coal, did it make | 
any difference to you where the coal came from? A. That's all I was 
interested in, selling. | 

Q. You were interested in selling the coal and then getting your 
price anda profit? A. Yes, sir. | 

Q. You had nothing to do with the negotiations that led up to : 
the award of this contract? A. No, sir. 

Q. When did you first get word about the award of this contract, 
do you know? A. I don't know the exact date. | 

Q. The record shows that Capitol paid you for coal first de- 


‘livered on this 2351 contract on August 1, 1956, and that the last 
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delivery of coal that you made on the 2351 was made on September 27, 
1956. 
Are you satisfied that those dates are correct? A. I think so. 
Q. So far as you know? A. Yes, sir. 
* * * * 

406 Q. Mr. Douglas, at the time you made whatever arrangements 
you made or that were made between you and Capitol Coal Sales with 
respect to the delivery of the coal covered by these vouchers which 
you received from Capitol, were you advised by Capitol Coal Sales or 
any representative of that organization that the Walsh-Healey Public 
Contracts Act was applicable to the coal that you were asked to deliver 
on these contracts? A. You mean was IJ advised that it was over 
$10,000 contract ? 

Q. That's right. A. No, sir. I was told it was not. 


@. How was that? A. I was told it wasn't. Wasn't over. 
That is why I taken 1800 tons there to keep it under $10,000. 


Q. You were told. By whom were youtold? A. Iwas told by 
407 Mr. Bohannon. 
Q. You relied on what he told you? A. Yes, sir. 
Q. If you had known that Walsh-Healey was applicable to this 
particular contract, would you have agreed to deliver the coal? A. No, 

sir. No, sir. I can answer that quick. 

Q. Did you have any intention or any expectation at the time 
you made these deliveries during August and September, 1956, that 
the Walsh-Healey Act was applicable to the contract? A. You mean 
did I-- 

Q. Did you have any reason to believe that it was? A. No, sir. 

Q. Iwill ask you whether or not you knew at that time that if the 
Walsh-Healey Act was applicable to this contract on which you were 
making the deliveries that you as the employer of the employees hand- 
ling the coal going to the Government on these contracts would be re- 
quired to pay those employees at the rate predetermined by the Secre- 
tary of Labor, that is, 2.241/2 an hour? A. On this I thought it was 
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under $10,000 all the time. I told Mr. Bohannon several times that I | 
didn't want no contract over $10,000. | 

Q. And was it your understanding then on what you have just | 
408 said, on the strength of that, that if it went over $10,000 that ! 
~ you would have to pay your employees 2.241/2 an hour? A. Well, I 
' knowed if I was put on a contract over $10,000 that I would have been | 
+ required to paid that. | 
| Q. Pay 2.241/2? A. If that is what you are asking me. | 
Q. That's right; that is what Iam asking. You didn't expect to 
' pay that and didn't pay that by reason of the fact that you were assured 
: by Capitol that Walsh-Healey did not apply? A. Yes, sir; that's right. 
* * * * | 
420 CROSS EXAMINATION | 
BY MR. MOSELEY: | 
* * * * 
422 Q. Then so far as you know, Mr. Douglas, there is no each 
; thing as a parent corporation overseeing all these operations? A. No, 
423 sir. | 
Q. Now, sir, as I understand your transaction in this Capitol 
situation, you talked with Mr. Bohannon and made the agreement with 
him? A. Yes, sir. 
Q. That was just, as I understand, a verbal arrangement? 
A. That is right. 


| 
Q. And the people over at Shears--I believe that place was | 
| 


operated by your brother- in-law? A. That's right. 

Q. At the timethat you andMr. Bohannon discussed this mae 
ter, you thought you would be able to get the coal there and so advised 
him? A. That is right. | 

Q. Andthen he decided he would go off somewhere else and you 
were not able to carry that through. Of course, that wasn't your fault, 
was it? A. At the time this Shears he was working in Michigan. : 
He was laid off and he come back and was going to start the mine. | 

Q. Yes, sir. A. And he got called back to his job and he : 
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went back to work and never did start up. 
Q. When you represented that the coal would be produced at 
424 Shears mine, you did that in good faith because you thought he 
would be there, stay there and run the mine? A. That's right. 

Q. You didn't have any intention to deceive anybody, did you? 
A. No, sir. 

Q. And acted in perfectly good faith with everybody. 

Now I believe you told me the other day that so far as the sub- 
stitution from the strip mine you did not ask the people at Capitol about 
that or didn't tell them it had been done? That's true, isn't it? 

A. That's right. 

Q. In other words, I believe you told me that you had the con- 
tract, that you didn't understand it to be a Walsh-Healey contract, and 
you were interested in supplying the coal and keeping your word, and 
you were trying to do that the best you could. A. That I didn't-- 
give me that again. 

Q. In other words, you didn%-think that this was a Walsh- 
Healey contract because it was under $10,000? A. That's right. 

Q. And you had made a commitment to produce so much coal 
and you were trying to keep you word. A. Well, I didn't produce. 

Q. Well, get so much coal down at K-25. A. That's right. 


425 Q. That you were trying to keep your word and acting in good 
faith with Mr. Bohannon? A. Yes, sir; that's right. 
Q. And you did not request permission or advise Capitol or 


Mr. Bohannon that this change in supply sources had been made; you 
just went ahead and took the coal down there? A. Well, I think that 
maybe I might have told Mr. Bohannon. I had sold him coal before 
and I was--like I say, I buy coal everywhere. 

Q. Yes, sir. A. And around, and so I might have said some- 
thing to him and then I might not have. 

Q. Might have asked about it but in any event you have no 
positive recollection of telling him about that, about the strip mine. 
A. You mean about the Shears? 
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Q. Yes. A. About where coming from? | 
Q. Yes, sir. A. I believe Mr. Bohannon knowed that I was | 


buying coal from Tennco. 
ae * x * 
430 Q. So that there will be no doubt in Mr. Manker's mind, you | 
did tell me the other day when Mr. Bohannon and I talked to you that | 
' you did not request permission from Mr. George to make a subetitu-| 
' tion by this strip mine coal; that is true, isn't it? A. That is right. | 
Q. You were telling me the truth about it, weren't you? ! 
_ A. Yes, that is right. I never talked to Mr. George. | 
Q. If there might have been some misinformation or inference 
’ drawn here from the record otherwise, you are firmly stating that you 
did not request permission from Capitol or get that permission from | 
Capitol or Mr. George to make the substitution? A. No, sir, I didn't 
request permission from them because I guaranteed the analysis | 
myself, and if the coal didn't stand up for the qualification, it only 
cost me, and so it was to my interest to get the best grade of coal that 
431 I could. 
Q. Yes, sir. ! 
HEARING EXAMINER PARKINSON: Let's not go into that | 


question now any more unless some reason to upset the apple cart. 
| 

* * * * 
REDIRECT EXAMINATION | 
| 

| 

| 


BY MR. MANKER 

I * * * * 

434 Q. This contract 2351, you don't know whether Mr. Bohannoh 
called you or you called Mr. Bohannon, do you? A. No, sir, I don't 
remember. | 

Q. Did you state to Mr. Bohannon--whichever way it happened 
--did you tell him that you would supply the coal but that you would get 
it from the Shears Coal Company? A. Give me that again. I didn't | 
quite understand. 

Q. When you talked to Mr. Bohannon, whether you first 
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contacted him or whether he first contacted you, but in any event you 
agreed with Mr. Bohannon that you would supply some coal to K-25 at 
Oak Ridge, did you tell Mr. Bohannon at that time that if you supplied 
this coal you would get it from Shears Coal Company? A. Yes, sir, I 
435 think I did. 
* * a * 

438 Q. Now when you got these vouchers from Capitol that showed 
on the face of the voucher that the coal was being delivered on contract 
2351 and Blue Gem, you knew that you were not supplying Blue Gem 
coal on the contract, did you not? A. Yes, sir. 

Q. Did you ever tell Mr. Bohannon that you were not supplying 
Blue Gem coal? A. Blue Gem didn't mean--Blue Gem was just a mine 

439 name anyway. No, sir, I never did tell him. 

Q. Do you recall Mr. Bohannon ever asked you where you were 
getting the coal? A. No, sir. 

Q. Did Mr. Bohannon ever tell you that it made no difference 
where you got the coal so long as you delivered it on the contract? 
A. I don't think he ever said that. 

Q. You don't know whether he did or not? A. No, sir. 

* * * * 

CLYDE MANNING 

was called as a witness for and on behalf of the Government, and being 
then and there duly sworn by the Hearing Examiner, assumed the wit- 


ness stand and, upon examination, testified as follows: 
DIRECT EXAMINATION 
440 BY MR. MANKER: 
Q. Will you please state your full name, your address, and 


your occupation for the record. A. Clyde Manning, Lancing, Tennes- 
see, Route 1. 

Q. What is your occupation, Mr. Manning? A. Miner. Coal 
miner. 

Q@. Are you in business for yourself or working for somebody 
else at this time? A. No, sir, Iam working for Clinchfield Coal Co. 
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Q. Where? A. Monterey, Tennessee. 
Q. You have been in the coal mining business yourself in the 
past? A. Yes, I have. 
Q. Iwill ask you whether or not you and Mr. Adam Susack 


7 were in business together, were doing business as S & M Coal Company ? 
A. Yes, sir. | 
Q. Was that a partnership arrangement? A. Partnership. | 
Q. Were there any written agreements as to that? A. Leases 
were drawed up. Drawed up as a partnership. Leases. | 
Q. From whom did you lease the mine? A. The first one we 
_ leased from Leo Nelson. | 
441 Q. When was that? A. That was in, I believe some time in 155. 
Q. How long were you and Mr. Susack engaged in business as 
-' the S& MCoal Company? A. Until first of this year, we quit mining 
the first of the year. | 
Q. Now what was the beginning date of that, did you say in | 
1955? A. Some time in'55, I think is when it was. 
Q. But you don't know the exact date? A. No. No. 
Q. In any event it was more than a year's time; is that correct? 
A. Yes. It was over a year. | 
Q. Did you and Mr. Susack ever actively engage in the carry- 
ing on of this coal mining business? A. Yes. Well, I done most of | 
the managing of it. Adam, he was my partner. He was unexperienced 
miner. | 
Q. How long have you been inthe mining business altogether, 
that is, having coal mining experience? A. Just you mean just coal 
mine business for my own self? | 
Q. As acoal miner or in business, either one? A. Ihave | 
~ been in the coal mines for about 34 years. | 


nel | 


Q. How old are you now, Mr. Manning? A. 47. 
"442 Q. So all your adolescent and adult life you have been engaged 
| in some form or other in the coal business? A. Yes, sir. I went into 


» work in the coal mines when I was 14 years old, somewheres around 
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there. Something near it. 

Q. Now with respect to a certain contract awarded Capitol Coal 
Sales on July 31, 1956, that contract being identified as No. 2352, I 
will ask you whether or not you--and when I speak of you, Iam speak- 
ing of S & M Coal Company, the partnership--did you make any ar- 
rangements whatsoever with Capitol Coal Sales to supply any coal to 
the Government on that particular contract? A. Yes, we talked to 
Mr. Bohannon. He got the contract. 

@. You say "we talked to him." A. Me.and my partner. 

Q. Both of you together? A. Yeah. 

Q. Did Mr. Bohannon come to you and Mr. Susack? A. I be- 
lieve we met him in the office at Harriman down there. I am pretty 
sure that is the way. 

Q. Do you know about when that was, Mr. Manning? A. No, 
it was somewheres along the first of August, I think it was somewheres 
along around there. I don't know just exactly the date. 

443 Q. 1956? A. Yes, Sir. 

Q. What was the understanding or the agreement that you and 
Mr. Susack reached with Mr. Bohannon about delivering coal on this 
particular contract? A. Well, we took that contract for 1800 tons. 

I told him we didn't want to get no contract that would exceed $10,000 


because we couldn't pay the Walsh-Healey price that they required. 
Q. In other words, couldn't pay 2.241/2 an hour? A. No, 


couldn't pay that. Not the seam of coal we were operating in. 
* * * * 


444 Q. How did you get the coal to the Government? A. Hauled 

it in the truck. Trucked down there. 

Q. You did your own hauling? A. No, we had a fellow that 
hauled it for us. 

Q. Who did that for you? A. Otto Melhorn. 

* * * * 

@. How much coal did you deliver to the Government on this 
contract No. 2352? A. Well, I don't know. I have got the tickets here. 


105 
445 . Q. MayIsee those, please, sir. A. We didn't near fill the 


order, I know. (Producing documents) 
* * * * 


oH Q. Mr. Manning, these vouchers that you have just handed me 
appear to indicate that the S & M Coal Company furnished the Govern- 
' ment on Contract No. 2352 the total of 905.475 tons of coal. 
How did it happen that you did not supply the 1800 tons of coal! 
called for by the contract? A. Well, that's simple. Our coal run out. 
' We drove what we supplied and hit a fault, and we drove this mine 450 
feet in which you might say solid rock. And our coal never did come 
- back, and we was forced to shut it down. And that is the reason we 
couldn't supply the coal. 
Q. Did you make any other arrangements or any arrangements 
with anyone else to supply the difference of nearly 900 tons of coal on 


. this particular contract? A. No, sir. 
Q. Do you know who supplied the remaining tonnage? A. No, 
sir, I have no idea. | 
Q. Do you know whether or not the remaining tonnage was sup- 
plied? A. No, I don't. i 
* * * * | 


451 A. You mean by that that we made arrangements with him for 
* us to get out somewheres and buy the coal to supply what we lacked? 
Q. Yes, did you make any arrangements? A. No, sir. | 
Q. Did you discuss with Capitol your inability to deliver the | 
452 full 1800 tons? A. We told them when we took the contract we 
would deliver it if our coal held out. But it didn't. 
Q. In other words, that was a prior arrangement you would ! 


deliver the 1800 tons if you could, and if you could not-- A. That’ s 


Y 


* right. 
j Q. --you would deliver what you could? A. That's right. | 
Q. That's what you did. You delivered 905? A. We delivered 
all we could. | 


Q. Did Capitol's representative, Mr. Bohannon or anybody : 


106 
else representing Capitol, discuss with you at any time during August 
and September, 1956, its plans or purposes or what it was doing to 


pick up the remainder of the coal, the additional 895 tons needed to 


complete the contract? A. If he did, I can't remember it any. 

Q. You don’t have any independent recollection at this time ? 
A. No, I don't. 

* * * * 

472 MR. MOSELEY: Mr. Examiner, after consultation with Gov- 
ernment counsel, we are prepared to stipulate on behalf of the respond- 
ents that the Government will be in position to prove and will conclu- 
sively prove to the complete and entire satisfaction of this record that 
the amount of wages due, if any, on the five contracts involved would 
be in the following amounts: 

Contract Amount No. of Employees 
2351 381.71 3 

2352 1,322.59 7 

2353 609.72 7 

2355 926.15 

2359 100.54 


* * 
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PAYMENT WELEEMADEBY Carbide o1t ci Sunds made 
availsble to them for that purposs. 
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Invitation 401-57-4C 


TERMS AND CONDITIONS OF THE INVITATION 
(Coal) 


TC-1. Géneral. These Terms and Conditions, Schedule/s, Gen- 
eral Provisions (Coal Contract) and Special Conditions shall constitute 
a part of the bid. Bidders should carefully examine all documents prior 
to preparing and submitting a bid. Any explanation desired by bidders 
regarding the meaning and interpretation thereof must be requested in 
writing with sufficient time allowed for a reply to reach them before the 
submission of their bids. Oral explanations or instructions given before 
the award of the contract will not be binding. 

TC-2. Purpose. This Invitation is for the purpose of obtaining 
bids for the award of a contract or contracts for furnishing coal meeting 
the specifications set forth in TC-4 hereof during the period, in the 
quantities, at the rate of shipment to the Commission's plant/s named 


on the reverse hereof. 


TC-3. Information Required of Bidders. In order to permit the 


Commission to appraise bids received, each bidder must supply all in- 
formation called for on the Schedule. Additional information which the 
bidder deems to be pertinent and which will clarify his bid may be en- 
tered on extra sheets of paper and attached to the bid. If coal of more 
than one size, preparation or quality or from more than one seam is 
offered, separate schedules with appropriate data should be submitted, 
in which event'bidder should mark the first Schedule "No. 1," the second 
"No. 2," etc. Additional copies of the Schedule will be provided upon re- 
quest. Bids subject to escalation will not be considered. Failure to 
provide all information called for on the Schedule or to comply with the 
Terms and Conditions of the Invitation may result in rejection of the bid. 
After bids are opened the Commission reserves the right to require any 
bidder to furnish information bearing on ability to fulfill commitments, 
such as the company's capitalization, the names of officers, and direc- 
tors and recent financial statements. 
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TC-4. Specifications. In order to be considered and evaluated on 

the basis described in TC-5 hereof, the size and quality of the coal : 
.- offered, as it will be received at the sampling point, must be within the 


following limits: 

Size—Mine run (preferably crushed to top size of about 2" but with 
top sizes up to 6" acceptable) or screenings down to and | 
including 1/4" x 0. 

Total moisture—Not more than 13% 

Surface moisture—Not more than 6% 

Ash (dry basis)—Not more than 15% 

Sulphur (dry basis)—Not more than 4% 

BTU/lb. (dry basis)—Not less than 12, 000 

Ash softening temperature—Not below 1950° F | 

TC-5. Evaluation of Bids. The apparent cost per million British 

- thermal units delivered to the destination/s named in the Invitation will 

be computed for each bid from the quoted price at the stated f.o .b. point, 

any transportation and related costs from that point to the plant/s, the 

* guaranteed BTU per pound (dry basis) and the guaranteed percentage \ of 

moisture. This apparent delivered cost will be adjusted to an "evaluated 

- gost" by adding 0.1 cent per million BTU for each percent of the guar- 

anteed ash content (dry basis): | 


Example: Price $3.25 a ton plus transportation cost $1.25 a 
ton, giving a delivered cost of $4.50. 13,500 BTU (dry basis), 
total moisture 6%, giving 12,690 BTU "as received" (that is, 
13,500 x 94% = 12,690), Ash ‘(ary basis) 11%. 


TEeo0 TUT x 2.000 1b. ce toy ca 17-73 cents/million BTU | 
Evaluated cost = 17.73 plus 0.1 x 11 (% ash) = 18.83 cents million BTU. 
The Commission will also compute what the evaluated cost would be on the 
basis of any other information it may have (such as probable quality ¢ of 
the coal indicated by test of previous shipments or Bureau of Mines data). 
Consideration will also be given to the estimated effect of any adjustments 


under General Provision GP-5 (penalties or premiums) that can be ex- 


pected. | 
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For the bidder's own protection, the stated analysis of the coal 
should be realistic. The attention of all bidders is directed particularly 
to the ash-and-moisture-free BTU, which is the heating value of one 
pound of coal when not only the moisture but also the ash is removed. 
Ash, like moistuce supplies no heat. The ash-and-moisture-free BTU 
per pound is computed by dividing the BTU per pound (dry basis) by 100 
percent minus the ash (dry basis). 


Example: 13,500 BTU per pound (dry basis) 
11% ash (dry basis) 


13,500 + (100% — 11%) = 15,169 ash-and-moisture-free BTU per 
pound. 


In case ofan error in the bidder's computations of the ash-and- 
moisture-free BTU per pound, the ash (dry basis) and BTU per pound 
(dry basis) shall govern and the ash-and-moisture-free BTU shall be 
corrected by the Commission accordingly. 

The ash-and-moisture-free BTU ordinarily is nearly constant for 
all coal from the same mine or fromadjacent mines in the same bed, 
unless the coal is located near the outcrop, under thin cover or near 
thrust faults or other disturbed areas. Therefore, if the value of ash- 
and-moisture-free BTU that is computed from the ash content and BTU 
(ary basis) stated in any bid is inconsistent with the records which are 
or may be available to the Commission, either the stated ash content or 
the stated BTU content is questionable. If in doubt as to what a proper 
value of ash-and-moisture-free BTU would be, the bidder is invited to 


consult the Commission. 


TC-6. Assumed Rail Handling Costs. If the bid offers coal which 


will be delivered via rail, the apparent delivered cost will be computed 
on the assumption that rail handling costs from Blair and Oak Ridge 
railheads to K-25 and Y-12 Areas, respectively, will be 15 cents per ton. 
This 15 cents per ton will be applied to the bid price in evaluation of all 
bids involving rail delivery. 

TC-7. Award of Contracts. Contracts will be made with the bid- 
der or bidders whose bids are most advantageous to the Commission, 
considering quality and suitability of the coal for Commission's purposes 
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| (as indicated by any available information), price, transportation cost, 
' any special handling problems, and other factors, but the Commission 
' reserves the right to reject all bids and to waive any informality in the 
bids. The Commission reserves the right to reject the bid of a bidder 
who has previously failed to meet guaranteed analysis, to make de- | 
liveries on schedule, or who in any previous dealings with the Commis- 
sion has failed to live up to the level of responsibility which is expected 
' of all bidders, or who offers coal under a delivery schedule which is not 
adapted to plant needs, or offers a guaranteed analysis which, on the | 
’ basis of records available to the Commission, is not representative of 
- the particular coal named in the bid, or who, in the Commission's opin- 
' jon is likely not to be in a position to fulfill its contract under the terins 
and from the sources indicated in the bid. | 
Unless otherwise specified by the bidder, the Commission re- : 
serves the right to ship to any plant, any coal purchased f.o.b. any 
shipping point. 
TC-8. Submission of Bids. (a) Bids and modifications thereof 
shall be enclosed in sealed envelopes addressed to the issuing office 


named on the face of the Invitation and shall show the name and address 
of the bidder, the date and hour of opening and the Invitation number on 
the face of the envelope. ! 

(b) Telegraphic bids will not be considered; however, bids 


may be modified or withdrawn by telegraphic notice provided such 


notice is received prior to the time set for the opening of the bids. 
| 


(c) In the event no bid is submitted, do not return the invate- 
tion but instead send a letter or postal card to the issuing office advising 
whether future invitations for coal are desired. | 
LATE BIDS. | 

(a) Bids and modifications or withdrawals thereof received 
after the time set for opening will not be considered unless they are re- 
ceived before the award is made and it is determined by the Government 
that failure to arrive on time was due solely to delay in the mails or other 
authorized mode of transmission for which the bidder was not responsible. 
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TC-9. Definitions. As used in this Invitation for Bid and any 

resulting contract/s— 

(a) the term "Contracting Officer" means the person executing 
this contract on behalf of the Government, and any other 
officer or civilian employee who is a properly designated 
Contracting Officer; and the term includes, except as other- 
wise provided in this contract, the authorized representative 
of a Contracting Officer acting within the limits of his 
authority; 
the térm "Commission" means the United States Atomic 
Energy Commission or any duly authorized representative 
thereof, including the Contracting Officer except for the pur- 
pose of deciding an appeal under the clause entitled ''Disputes;" 
the term "Carbide’ means Union Carbide Nuclear Company, a 
Division of Union Carbide and Carbon Corporation, the oper- 
ating! contractor of the Commission's plants at Oak Ridge, 
Tennessee, under Contract No. W-7405-eng-26; 
the term "Plant K-25" means the Commission's K-25 instal- 
lation located approximately 12 miles west of the City of Oak 
Ridge, Tennessee; 
the term "Plant Y-12"" means the Commission's Y-12 instal- 
lation located approximately 3 miles south of the City of Oak 


Ridge, Tennessee. 


Invitation 401-57-4C 
Contract At(40-1)-2354 


SCHEDULE (No. 1) 

The bidder named below offers coal as follows pursuant to the 
above invitation to bid: 

Total Tons Offered—1800 net tons. 

Price Per Ton f.o.b. Plant K25, Oak Ridge, Tennessee, is $5.65 

Size—6" X 0 Raw or Washed—Raw 

Rate of Shipment—200 or more tons per week. 

Beginning August 1, 1956 

Via Truck Shipping Point—Oliver Springs, Tennessee 
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If purchased, the guaranteed analysis of this coal as received at | 
‘the Commission's sampling point will be equal to or better than the 
* following: 
Total Moisture—2.5% 
Sulphur (dry basis)--2.0% 
Ash Softening Temperature—2200° 
Ash (dry basis)—7.7% 
BTU/lb (dry basis)—13,980 
BTU/lb (ash-and-moisture-free) 15,146 
See, TCS of the Terms tne nearest cent per ton only. Chemical 
analytical percentages are to be stated only to the first decimal figure 
(Example: 9.8% Ash, not 9.82% Ash). In case of an error in the com- 
putation of the ash-and-moisture-free BTU per pound, the ash (dry | 
basis) and BTU per pound (dry basis) shall govern and the ash-and- 
i moisture-free BTU shall be corrected accordingly. 
Name of Mine—Indian Creek 
Mine Location—Oliver Springs, Tenn. County--Morgan 
Seam—Poplar Creek Deep or Strip—Deep 
Producer—Asbury Coal Company | 
Producers Address—Caryville, Tennessee | 


A tariff moisture allowance from scale weights of none % will be 
| 


allowed for any coal offered f.o.b. rail cars. 

All coal offered f.0.b. destination, delivered via truck shall be | 
3 tailgate dumped on stock pile or into hopper at the price per ton shown. 
Should the Commission request the Contractor to do so, Contrac- 

tor will weigh truck delivered coal and furnish weight tickets for an | 

additional $0.10 per ton. | 
Name and address of Bidder or Contractor: Capitol Coal Sales, 
P. O. Box 508, Chattanooga 1, Tennessee. 


GENERAL PROVISIONS 
(Coal Contract) 


GP-1. Scope of Work. Contractor shall produce (or arrange to 
have produced) and sell coal to the Commission, and the Commission | 
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shall purchase said coal from Contractor as provided herein and in the 
Schedule/s. Contractor shall deliver coal from each source at the rate 
specified by the contract and in the Schedule/s. The size and quality of 


the coal to be furnished and other data pertinent to deliveries here- 


under are set out in the Schedule/s attached hereto and made a part 
hereof. Coal shall not be delivered in any other quantities, from any 
other source, to any other point, then set forth therein or be of any 
other size or quality unless authorized by the Commission in writing 
prior to delivery, and any such authorization may be withdrawn by the 
Commission at any time by written notice to the Contractor. The Con- 
tractor expressly assumes the risk that the sources designated above 
will produce coal in such quantities and of such quality as will meet the 
requirements of! this contract and the Commission's right to collect 
damages for Contractor's failure to furnish coal from such sources in 
accordance with the contract requirements shall not be affected in any 
manner by the Commission's refusal to accept Contractor's offer of 
replacement coal from another source or which otherwise is not in 
accordance with the contract requirements. The Commission reserves 
the right to ship to any plant any coal purchased f.o.b. any shipping point. 

GP-2. Price to be paid. The Commission shall pay Contractor 
the unit price set forth in the Schedule/s (hereinafter referred to as 
the Base Price) for each net ton of coal purchased and delivered here- 
under, plus or minus such adjustments as are applicable under GP-5 
hereof. 

GP-3. Sampling. 

a. The Commission shall have the option to sample all or any part 
of the coal delivered hereunder. However, for the purpose of establish- 
ing the "average values," as defined in GP-4 hereof, of moisture, ash 
and heat content of the total tonnage received and accepted by the Com- 
mission, during the term of this contract, for use in making adjustments 
for quality under GP-5 hereof, samples shall be taken from at least ten 
percent of the total tonnage delivered. Sampling methods shall be in 
accordance with Section 1 of the accompanying Special Conditions. 
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b. The sampling location shall be at or adjacent to the Coal Stock- 
‘pile Areas of the plant/s to which coal is consigned unless the Commis- 

” gion notifies Contractor in writing that samples will be taken at other | 
locations. Contractor may be present at the taking of samples, but the 
i Commission shall be under no obligation to notify Contractor to be | 
present. | 
GP-4. Analysis. All samples shall be analyzed for moisture and 
‘ash content, unless otherwise agreed. Analysis of heat content shall be 
made of a sufficiently large proportion of the samples to determine with 
reasonable precision the average ash-and-moisture- -free heat content of 
the coal. The "average value" for moisture, ash, or heat content shall 
‘mean the weighted average value of said content determined from all | 
‘analyses of said content of samples collected during the term of the con- 
‘tract; provided, however, that any figure which in the Commission's | 
judgment does not represent the true content of the coal sampled shall 
be ignored in determining the average. The weighted average value shall 
be based on the number of cars or trucks represented by the samples. | 
GP-5. Adjustments for Quality. | 
a. The base price of the coal hereunder is based upon the Con- | 
' tractor's analysis as guaranteed in the Schedule, /s. There shall be added 
‘ to or subtracted from the base price of all coal delivered the adjusiments 


- for moisture, ash, and heat content provided below. Each of these shall 

' be an independent adjustment, based on the "average value" of the re- 

' spective content as established under GP- 3 and GP-4 hereof. In the : 

' event the "average value" of the respective content is not so established, 

no adjustments will be made under this section and the Contractor will 

receive the base price for all coal delivered hereunder. 
b. For the first full percentage point and each additional one- half 

' percentage point by which the average total moisture content is less or 

more, respectively, than the guaranteed moisture, three cents shall be 

| added to or deducted from the base price. 

c. For each full one-half percentage point by which the average 


dry ash content is less or more, respectively, than the guaranteed ash, 


116 


three cents will be added to or deducted from the base price. 

a. For each full 100 BTU per pound by which the average ash-and- 
moisture-free heat content is greater or less, respectively, than the 
guaranteed ash-and-moisture-free BTU per pound (the guaranteed BTU 
per pound, dry basis, stated in the Schedule/s divided by 100 percent 
less the guaranteed percent of the ash content, dry basis, stated in the 
Schedule/s), three cents shall be added to or deducted from the base 


price. 

GP-6. Designation of Carbide for Contract Administration. The 
Commission has designated Carbide to administer parts of the contract 
and the Contractor agrees to cooperate to the fullest extent possible with 
Carbide in those phases of contract administration for which Carbide 
has responsibility. Carbide's responsibilities for contract administra- 
tion are: 

(1) To schedule all shipments. 

(2) To receive, inspect and weigh all coal delivered hereunder. 

(3) To perform or arrange for the performance of all sampling 
and analyses of coal as specified herein. 

(4) To accept or reject all coal delivered hereunder and take 
appropriate action pursuant to acceptance or rejection. 

(5) To receive Contractor's payment invoices for certification 
and scheduling to the Commission for payment, including the 
making of adjustments in price in accordance with GP-5 and 
GP-7 hereof. 

Carbide is not authorized to modify, alter or waive any of the terms, 
conditions or requirements of this contract. 

GP-7. Invoices and Payments: Weights. 

a. Payment will be made by the Commission as soon as practi- 
cable after receipt of properly certified invoices for coal received and 
accepted by the Commission. 

Invoices should be addressed to U. S. Atomic Energy Commission, 
c/o Union Carbide Nuclear Company, Post Office Box P, Oak Ridge, 
Tennessee, and must bear the following statement: 
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"I certify that the above bill is correct and just and that pay- 
ment therefor has not been received. 


‘In preparing the invoices, Contractor shall make appropriate adjust- | 
: ments to reflect the applicable tariff moisture allowance from scale : 

weights as shown on the attached Schedules of Coal Offered. Whenever 
| @ different moisture allowance is applicable, Contractor shall so state 


| 
on his invoices, giving the reasons therefor. Each invoice shall include 


' all appropriate information such as shipping date, Bill of Lading number, 


- mine at which the coal was produced and correct weights. 
b. All coal shipped by rail to destination shall be weighed on a | 
' track scale that is periodically inspected and approved by the carriers’ 
' Inspection and Testing Bureau. In the event of a discrepancy between 
' weights shown in invoices and freight bills, the Commission may require 
’ certified scale weight reports. All coal delivered to destination by truck 
shall be weighed by the Commission on truck scales inspected and | 
approved by appropriate Federal or State authorities. 

c. As soon as practicable after the completion of the conteccr the 
Commission shall determine the adjustments, if any, outlined under | 
GP-5 hereof. The algebraic sum of these adjustments shall be multiplied 
by the total number of tons delivered and accepted by the Commission and 
the resulting amount shall be promptly paid or credited to the party to 
whom it is due. ! 

d. Immediately following determination of any final adjustments in 
the Base Price in accordance with GP-5 hereof, the amount of such ad- 
justment shall promptly be paid or credited to the party to whom it is due 
after allowance for any previous tentative adjustments. | 

GP-8. Attachments. General Provisions (Coal Contract) contain- 
ing provisions GP-9 through GP-22, inclusive; Special Conditions, Sec- 
tions 1 through 7, inclusive, attached hereto constitute a part of wes con- 


tract. 
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GENERAL PROVISIONS 
(Coal Contract) 
GP-9. Changes. 
The Contracting Officer may at any time, by a written order, and 
without notice to the sureties, make changes, within the general scope of 
this contract, in any one or more of the following: (i) drawings, designs, 


or specifications where the supplies to be furnished are to be specially 


manufactured for the Government in accordance therewith; (ii) method 
of shipment or packing; and (iii) place of delivery. If any such change 
causes an increase or decrease in the cost of, or the time required for, 
performance of this contract, an equitable adjustment shall be made in 
the contract price or delivery schedule, or both, and the contract shall 
be modified in writing accordingly. Any claim by the Contractor for 
adjustment under this clause must be asserted within 30 days from the 
date of receipt by the Contractor of the notification of change: Provided, 
however, That the Contracting Officer, if he decides that the facts justify 
such action, may receive and act upon any such claim asserted at any 
time prior to final payment under this contract. Failure to agree to any 
adjustment shall be a dispute concerning a question of fact within the 
meaning of the clause of this contract entitled "Disputes." However, 
nothing in this clause shall excuse the Contractor from proceeding with 
the contract as changed. 

GP-10. Extras. 

Except as otherwise provided in this contract, no payment for 
extras shall be made unless such extras and the price therefor have 
been authorized in writing by the Contracting Officer. 

GP-11. Additional Bond Security. 

If any surety upon any bond furnished in connection with this con- 
tract becomes unacceptable to the Government, or if any such surety 
fails to furnish reports as to his financial condition from time to time 
as requested by the Government, the Contractor shall promptly furnish 
such additional security as may be required from time to time to pro- 


tect the interests of the Government and of persons supplying labor or 
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: materials in the prosecution of the work contemplated by this contract. 


GP-12. Federal, State, and Local Taxes. 
(a) Definitions.—As used throughout this clause, the following 
terms shall have the meanings set forth below: 
(i) The term "direct tax" means any tax or duty directly appli- 
cable to the completed supplies or services covered by this contract, | 
| or any other tax or duty from which the Contractor or this transaction 
: is exempt. It includes any tax or duty directly applicable to the impor- 
| tation, production, processing, manufacture, construction, sale, or use 
: of Such supplies or services; it also includes any tax levied on, with | 
respect to, or measured by sales, receipts from sales, or use of the | 
: Supplies or services covered by this contract. The term does not in- 
. clude transportation taxes, unemployment compensation taxes, social | 
' security taxes, income taxes, excess-profits taxes, capital stock taxes, 
property taxes, and such other taxes as are not within the definition of 
| the term "direct tax" as set forth above in this paragraph. 
(ii) The term "contract date'’’ means the effective date of this 
| contract if it is a negotiated contract, or the date set for the opening of 
: bids if it is a contract entered into as a result of formal advertising. 
(b) Federal Taxes.—Except as may be otherwise provided in this 
i contract, the contract price includes all applicable Federal taxes in | 
effect on the contract date. | 
(c) State or Local Taxes.—Except as may be otherwise provided 
in this contract, the contract price does not include any State or local 
direct tax in effect on the contract date. | 
(d) Evidence of Exemption.—The Government agrees, upon request 
of the Contractor, to furnish a tax exemption certificate or other similar 
/ evidence of exemption with respect to any direct tax not included in the 
| contract price pursuant to this clause; and the Contractor agrees, in the 
' event of the refusal of the applicable taxing authority to accept such evi- 
dence of exemption, (i) promptly to notify the Contracting Officer of such 
' refusal, (ii) to cause the tax in question to be paid in such manner as to 


: preserve all rights to refund thereof, and (iii) if so directed by the Con- 
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tracting Officer, to take all necessary action, in cooperation with and 
for the benefit of the Government, to secure a refund of such tax (in 
which event the'Government agrees to reimburse the Contractor for any 
and all reasonable expenses incurred at its direction). 

(e) Price Adjustment.—If, after the contract date, the Federal 
Government or any State or local government either (i) imposes or in- 
creases (or removes an exemption with respect to) any direct tax, or 
any tax directly applicable to the materials or components used in the 
manufacture or! furnishing of the completed supplies or services covered 
by this contract, or (ii) refuses to accept the evidence of exemption, 
furnished under paragraph (d) hereof, with respect to any direct tax ex- 
cluded from the contract price, and if under either (i) or (ii) the Con- 
tractor is obliged to and does pay or bear the burden of any such tax (and 
does not secure a refund thereof), the contract price shall be correspond- 
ingly increased. If after the contract date, the Contractor is relieved in 


whole or in part from the payment or the burden of any direct tax in- 


cluded in the contract price, or any tax directly applicable to the mate- 
rials or components used in the manufacture or furnishing of the com- 
pleted supplies or services covered by this contract, the Contractor 
agrees promptly to notify the Contracting Officer of such relief, and the 
contract price shall be correspondingly decreased or the amount of such 
relief paid over to the Government. Invoices or vouchers covering any 
increase or decrease in contract price pursuant to the provisions of this 
paragraph shall state the amount thereof, as a separate added or deducted 
item, and shall identify the particular tax imposed, increased, eliminated, 
or decreased. 

(f) Refund or Drawback.—If any tax or duty has been included in 
the contract price or the price as adjusted under paragraph (e) of this 
clause, and if the Contractor is entitled toa refund or drawback by 
reason of the export or re-export of supplies covered by this contract, 
or of materials or components used in the manufacture or furnishing of 
of the completed supplies or services covered by this contract, the 
Contractor agrees that he will promptly notify the Contracting Officer 


thereof and that the amount of any such refund or drawback obtained will 


be paid over to the Government or credited against amounts due from 
' the Government under this contract: Provided, however, That the Con- 
| tractor shall not be required to apply for such refund or drawback unless 


so requested by the Contracting Officer. 


GP-13. Dispute. 

Except as otherwise provided in this contract, any dispute concern- 
' ing a question of fact arising under this contract which is not disposed of 
' by agreement shall be decided by the Contracting Officer, who shall re- 
duce his decision to writing and mail or otherwise furnish a copy there- 

- of to the Contractor. Within 30 days from the date of receipt of such copy, 
the Contractor may appeal by mailing or otherwise furnishing to the Con- 
tracting Officer a written appeal addressed to the Commission, and the 
decision of the Commission shall, unless determined by a court of com- 

» petent jurisdiction to have been fraudulent, arbitrary, capricious, or So 
grossly erroneous as necessarily to imply bad faith, or is not supported 
by substantial evidence, be final and conclusive: Provided, That if no 
such appeal to the Commission is taken, the decision of the Contracting 
Officer shall be final and conclusive. In connection with any appeal noe 
ceeding under this clause, the Contractor shall be afforded an opportunity 
to be heard and to offer evidence in support of its appeal. Pending final 
decision of a dispute hereunder, the Contractor shall proceed diligently 
with the performance of the contract and in accordance with the Con- 
tracting Officer's decision. | 
GP-14. Buy American Act. 

The Contractor agrees that there will be delivered under this con- 
tract only such unmanufactured articles, materials and supplies (which 
term "articles, materials and supplies" is hereinafter referred to in 
this clause as "Supplies") as have been mined or produced in the United 
States, and only such manufactured supplies as have been manufac- 
tured in the United States substantially all from supplies mined, 
produced, or manufactured, as the case may be, in the : 
United States. The foregoing provisions shall not apply (i) with respect 
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to supplies exempted by the Commission from the application of the Buy 
American Act (41 U.S.C. 10a-d), (ii) with respect to supplies for use out- 
side the United States, or (iii) with respect to the supplies to be delivered 
under this contract which are of a class or kind determined by the Com- 
mission not to be mined, produced, or manufactured, as the case may be, 


in the United States in sufficient and reasonably available commercial 


quantities and of a satisfactory quality, or (iv) with respect to such sup- 


plies, from which the supplies to be delivered under this contract are 
manufactured, as are of a class or kind determined by the Commission 

not to be mined, produced, or manufactured, as the case may be, in the 
United States in sufficient and reasonably available commercial quantities 
and of a satisfactory quality, provided that this exception (iv) shall not 
permit delivery of supplies manufactured outside the United States if such 
supplies are manufactured in the United States in sufficient and reasonably , 
available commercial quantities and of a satisfactory quality. 

GP-15. Convict Labor. 

In connection with the performance of work under this contract, the 
Contractor agrees not to employ any person undergoing sentence of 
imprisonment at hard labor. 

GP-16. Eight-Hour Law of 1912. 

This contract, to the extent that it is of a character specified in the 
Eight-Hour Law of 1912 as amended (40 U. S. Code 324-326) and is not 
covered by the Walsh-Healey Public Contracts Act (41 U. S. Code 35-45), 
is subject to the following provisions and exceptions of said Eight-Hour 
Law of 1912 as amended, and to all other provisions and exceptions of 
said Law: 

No laborer or mechanic doing any part of the work contemplated 
by this contract, in the employ of the Contractor or any subcontractor 
contracting for any part of the said work, shall be required or permitted 
to work more than eight hours in any one calendar day upon such work, 
except upon the condition that compensation is paid to such laborer or 
mechanic in accordance with the provisions of this clause. The wages 
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‘of every such laborer and mechanic employed by the Contractor or any 


” subcontractor engaged in the performance of this contract shall be 


‘computed on a basic day rate of eight hours per day; and work in excess 
of eight hours per day is permitted only upon the condition that every | 
‘such laborer and mechanic shall be compensated for all hours worked | | 
in excess of eight hours per day at not less than one and one- ~half times 
the basic rate of pay. For each violation of the requirements of this | 
clause a penalty of five dollars shall be imposed upon the Contractor | 
for each such laborer or mechanic for every calendar day in which such 
employee is required or permitted to labor more than eight hours upon 

' said work without receiving compensation computed in accordance with 

| this clause; and all penalties thus imposed shall be withheld for the use 


and benefit of the Government. 


| 
_GP-17. Walsh-Healey Public Contracts Act. | 
| 

If this contract is for the manufacture or furnishing of materials, 
| 


supplies, articles or equipment in an amount which exceeds or may 

' exceed $10,000 and is otherwise subject to the Walsh-Healey Public 

' Contracts Act as amended (41 U. S. Code 35-45), there are hereby ! 
' incorporated by reference all representations and stipulations required 
by said Act and regulations issued thereunder by the Secretary of Labor, 

' such representations and stipulations being subject to all applicable ral- 
ings and interpretations of the Secretary of Labor which are now or may 
hereafter be in effect. | 

| GP-18. Nondiscrimination in Employment. 

(a) In connection with the performance of work under this contract, 
the Contractor agrees not to discriminate against any employee or appli- 
cant for employment because of race, religion, color, or national origin. 
The aforesaid provision shall include, but not be limited to, the following: 
Employment, upgrading, demotion, or transfer; recruitment or recruit- 
ment advertising, layoff or termination; rates of pay or other forms of 
compensation; and selection for training, including apprenticeship. The 
Contractor agrees to post hereafter in conspicuous places, available for 
employees and applicants for employment, notices to be provided by the 
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Contracting Officer setting forth the provisions of the nondiscrimination 
clause. 

(bo) The Contractor further agrees to insert the foregoing provi- 
sion in all subcontracts hereunder, except (i) subcontracts for standard 
commercial supplies or raw materials, (ii) subcontracts to be performed 
outside the United States where no recruitment of workers within the 
limits of the United States is involved, (iii) purchase orders on pocket- 
size forms similar to U.S. Standard Form 44, and (iv) subcontracts to 


meet other special requirements or emergencies, if recommended by 


the Committee on Government Contracts. In the case of purchase orders 
hereunder which do not exceed $5,000, the last sentence of paragraph (a) 
above may be omitted. 
GP-19. Renegotiation. 

If this contract is subject to the Renegotiation Act of 1951, as 
amended, the following provisions shall apply: 

(a) This contract is subject to the Renegotiation Act of 1951, as 
amended (65 Stat. 7; P. L. 764, 83rd Congress; Act of August 3, 1955, 

P. L. 216, 84th Congress) and shall be deemed to contain all the pro- 
visions required by Section 104 of said Act. 

(b) The Contractor agrees to insert the provisions of this clause 
including this paragraph b, in all subcontracts specified in Section 103(g) 
of the Renegotiation Act of 1951; provided, that the Contractor shall not 
be required to insert the provisions of this clause in any subcontract 
exempted by or pursuant to Section 106 of the Renegotiation Act of 1951, 
as amended. 

GP-20. Reporting of Royalties. 

If this contract is in an amount which exceeds $10,000 and if any 
royalty payments are directly involved in the contract or are reflected 
in the contract price to the Government, the contractor agrees to report 
in writing to the Commission (Chief, Patent Branch) during the perfor- 
mance of this contract and prior to its completion or final settlement 
the amount of any royalties or other payments paid or to be paid by it 
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125 | 
directly to others in connection with the performance of this contract | 
together with the names and addresses of licensors to whom such pay~ 


ments are made and either the patent numbers involved or such other 
information as will permit identification of the patents or other basis | 
' on which the royalties are to be paid. The approval of the Commission 
of any individual payments or royalties shall not estop the Government 
at any time from contesting the enforceability, validity or scope of, or 
' title to, any patent under which a royalty or payments are made. | 
GP-21. Officials not to Benefit. 
No member of or delegate to Congress, or resident commissioner, 
shall be admitted to any share or part of this contract, or to any benefit 
that may arise therefrom; but this provision shall not be construed to 
extend to this contract if made with a corporation for its general benefit. 
GP-22. Covenant Against Contingent Fees. 


The Contractor warrants that no person or selling agency has 
been employed or retained to solicit or secure this contract upon an | 
agreement or understanding for a commission, percentage, brokerage, 
or contingent fee, excepting bona fide employees or bona fide established 
commercial or selling agencies maintained by the Contractor for the 
purpose of securing business. For breach or violation of this warranty 
the Government shall have the right to annul this contract without liability 
or in its discretion to deduct from the contract price or consideration the 


full amount of such commission, percentage, brokerage, or contingent fee. 
SPECIAL CONDITIONS 
(Coal Contract) 


SECTION 1. Method of Sampling and Analysis. | 

a. Each gross sample shall consist of not less than 24 increments 
totaling not less than approximately 240 pounds and shall be comprised 
of increments taken from an aggregate of not more than approximately 
5000 tons of coal. Gross samples shall be reduced by means of automatic 
crushing and sampling devices when practical. Otherwise, the procedure 
of the American Society for Testing Materials for the reduction of gross 
samples shall be followed. The minimum number and SUSIE STS | | 
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weights of increments to be taken from the respective type of con- 


veyance shall be as follows: 


Rail Cars: When sampling occurs during the loading 
or unloading of a car, a minimum of four increments, 
from two or more levels, shall be taken or an aggregate 
sample of approximately 40 pounds or more shall be 
accumulated gradually during the loading or unloading 
period. When sampling from the top of a car is neces- 
sary, a2 minimum of four increments shall be taken 
from beneath the surface of the coal at different points 
to produce a car sample of approximately 40 pounds or 
more. 

Trucks: When coal is sampled from a truck a minimum 
of two increments will be taken from beneath the sur- 
face of the coal at different points to produce a truck 
sample of approximately 20 pounds or more. 


b. Samples shall be analyzed by the Commission or its desig- 
nated representative in accordance with the standards of the American 
Society for Testing Materials or U. S. Bureau of Mines, and Contractor 
shall be furnished promptly copies of all analysis reports. Each 
analysis report shall show the moisture content of the coal as received 
at the sampling point to the nearest tenth of 1%, the ash content (dry 


basis) to the nearest tenth of 1%, and, when analyzed for that purpose, 


the heat content (ash-and-moisture-free basis) to the nearest 20 BTU. 


SECTION 2. Shipping Notices. Contractor shall deliver to 
the Superintendent of the plant to which the Commission has asked 
that the coal be sent, a notice in duplicate showing contract number, 
car number, origin, name of mine, and shipping date of all coal 
shipped via rail. 


i 
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SECTION 3. Method of Transportation: Government Bills of 


'Lading. The Commission shall have the right at all times to specify 


reasonable limitations on the type and size of transportation equip- 


' ment and, for any transportation not covered by the Base Price, the 


' method of transportation and routing of shipments and destination and 


may reject any shipments made in disregard of such specifications. 


' If transportation is by common carrier, the Commission shall have 


the right to require the use of Government Bills of Lading, and if 


' the Base Price includes transportation, the Commission shall deduct | 
' the transportation charges (including the transportation tax thereon) — 
- from the price upon shipment by Government Bill of Lading. Con- 


tractor shall be responsible to carrier for any car demurrage wench | 
accrues at this loading point, also on coal purchased f.o.b. rail cars, 
Contractor shall be responsible for loading each car to full visible 
capacity in order to avoid deficit in carload minimum weight with 


resulting penalty in freight charges. 


SECTION 4. Variations, Delays and Interruptions in Deliveries. 


a. Time of delivery is of major importance to the Commission. 


Contractor shall immediately notify the Carbide Superintendent of | 
the plant to which the coal was to have been shipped, of any inability 

to deliver coal at the specified f.o.b. point at the rate specified in 

the contract, and of the cause and extent of such inability, except in | 
the case of variations from schedule of up to 20% in any week expected 
to be balanced in the following week. The Carbide Plant Superintendent 
shall notify Contractor immediately of any inability to receive the coal 


and of the cause and extent of such inability. 
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b. Unless otherwise agreed, if the coal is to be moved from the 
f.o.b. point by rail, it shall be Contractor's responsibility to make 
timely arrangements for the availability of cars for removing the coal 
at the scheduled rate of delivery. Contractor shall pay any railroad 
demurrage that accrues at the loading point as a result of Contractor 
not being prepared to load the coal on schedule. 

c. Subject to the conditions hereinafter stated, neither party shall 
be liable to the other for failure to deliver or take coal because of the 
effects of circumstances beyond its control and not due to its own 
negligence, such as acts of God, floods, strikes, accidents, breakdown 
of equipment, or shortage of carriers’ equipment. The provisions of 
the preceding sentence shall not be effective unless the party failing 
to deliver or take coal shall give notice to the other of such failure and 
furnish full information as to the cause and probable extent thereof 
within 10 calendar days after the failure first occurs. In the case of 


the Contractor, said 10-day period shall begin with the day following 


that on which tonnage first becomes deficient under the established 
delivery schedule. In the case of the Commission, this period shall 
begin on the day following that on which the Commission first fails to 
take coal duly and properly delivered. Failure to give such notice and 
furnish such information within the time specified shall be deemed a 
waiver of all rights under this paragraph. Any dispute arising under 
this paragraph'shall be determined in accordance with General Provi- 
sion GP-13. 

d. The Commission may refuse to accept any deliveries of coal 
which are not made in accordance with the Schedule and, if Contractor 
persistently fails to make deliveries in accordance with such Schedule, 
or to conform with any other condition of the contract, the Commission 
may by written notice terminate the contract in its entirety. The Com- 
mission may at its option and at any time during the term of the contract 
or within a reasonable time thereafter purchase in the open market or 
by contract or otherwise procure coal to replace all or any part of that 
which the Contractor has failed to deliver on schedule or which was to 
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GOVERNMENT's EXHIBIT 3-B 
[ Filed February 17, 1958] | 


UNITED STATES | 
ATOMIC ENERGY COMMISSION | 


Modification No. 1 | 
Contract AT (40-1) 2354 


January 14, 1957 


Capitol Coal Sales 
Post Office Box 508 
Chattanooga, Tennessee 


Subject: CONTRACT AT (40-1)-2354 
Gentlemen: 


| 
Reference is made to your letters of August 3, 6 and 21, 1956, 
wherein you requested that the price for coal being delivered under subject 
contract be reduced to $5.55 per ton, and toour letter of August 8, 1956, 
wherein we advised that it was not within the authority of this office to 
reform the contract without first submitting your request to our Wash- 
ington office for determination prior to acceptance or rejection thereof. 


Pursuant to determination by our Washington office that your offer 
to reduce the price of coal may be accepted, Contract AT (40-1) -2354 is 


hereby modified in the following particulars but in no others: 


Change 1. In Schedule (No. 1) change the amount "$5.65" to read 
"$5.55." | 


Change 2. On page 1 (Standard Form 33) in the section entitled 
"Award," change the amount "$16, 170.00" to read "$9,990.00." 


| 
This modification is not intended to affect the obligations of the 
Contractor, if any, under or by virtue of GP-17, Walsh-Healey Public 
Contracts Act, or under any other provisions of the contract except as 
expressly provided for herein, and it is expressly understood that its 
execution shall not prejudice enforcement by the Government of any such 
obligations. 


| 
Please indicate your agreement to this modification d the contract 


by executing the acceptance below on two copies hereof and returning 
them to this office. The third copy is for your retention. 
UNITED STATES OF AMERICA 
By: U. S. ATOMIC ENERGY COMMZ:SSION 
By: /s/ A. E. Johnston | 
Accepted: 1-16-57 Contracting Officer 
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have been delivered under the contract so terminated, and, except as 


provided in paragraph c, the Contractor shall be liable to the Commission 
for any excess cost occasioned by such purchase or for any other loss or 
damage caused by the Contractor's breach of the contract, including but 
without limitation to, liability incurred by the Commission with respect 
to the transportation or other handling of the coal. | 
SECTION 5. Unacceptable Coal. The coal furnished hereunder 
shall conform closely to the Base Analysis and shall be substantially 
free from impurities, such as bone, slate, earth, rock, pyrite, or ‘wood, 
which can be kept out or removed with the exercise of reasonable care 
during mining and preparation. It shall be loaded in such manner that 
will insure reasonably uniform consistency as to size and quality, If 
the Commission determines, on the basis of visual inspection or analysis, 
that any coal delivered fails to meet these requirements, the Commission 
may reject the coal at source or receiving point. In case of rejection of 
any coal in accordance with this section or Section 3 of these Special 
Conditions, the Commission will immediately notify the Contractor of 
the rejection, and Contractor shall promptly remove the coal at its 
expense and shall reimburse the Commission for transportation, | demur- 
rage, and handling expense incurred by the latter. If coal furnished 
hereunder from any source repeatedly fails to meet the foregoing require- 
ments, the Commission shall have the right, upon written notice to Con- 
tractor, to refuse to accept further deliveries from that source until 
Contractor has provided assurance that coal delivered thereafter will 
conform to said requirements, and if Contractor fails to furnish such 
assurance within a reasonable time, the Commission may terminate 
Contractor's right to make further deliveries. Contractor shall be 
liable to the Commission for any excess costs of obtaining replacement 
coal from other sources. : 
SECTION 6. Nonassignability. The contract or any interest therein 
or any payments thereunder shall not be assigned without the written con- 
sent of the Commission. : 


SECTION 7. Availability of other Remedies. All remedies afforded 
under the contract shall be in addition to every other remedy provided by 
law. 
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GOVERNMENT'S EXHIBIT NO. 4 


[ Filed Feb. 17, 1958] 


August 3, 1956 


Mr. James T. Keohane 

Chief, Purchasing Section 
Procurement Branch 

U. S. Atomic Energy Commission 
P, O. Box E 

Oak Ridge, Tennessee 


Subject Contract AT (40-1) -2354 
Coal for Plant K-25 


Dear Mr. Keohane: 


We made an error in the unit price per ton when submitting our bid from 
which the subject contract resulted. The price shown in the bid was 
$5.65 per ton. It should have been $5.62 per ton. Will you please issue 
your change order accordingly. 


Very respectfully, 
CAPITOL COAL SALES 
RCG:pw | R. C. George 


GOVERNMENT'S EXHIBIT NO. 5 
[ Filed Feb. 17, 1958] 


August 6, 1956 


Mr. James T, Keohane 

Chief, Purchasing Section 
Procurement Branch 

U. S. Atomic Energy Commission 
P.O. Box E 

Oak Ridge, Tenneessee 


Subject Contract AT (40-1) -2354 
Coal for Plant K-25 


Dear Mr. Keohane: 


It seems we are certainly good at making errors. Please disregard 
our letter of August 3, 1956 regarding the price in the subject contract. 
We now want you to change the price of this contract from $5.65 to $5.55, 
which is the price that should have been shown in our bid from which this 
contract resulted, 

Very respectfully, 


CAPITOL COAL SALES 


RCG:pw R. C. George 
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GOVERNMENT'S EXHIBIT NO. | 
[ Filed Feb. 17, 1958] 


UNITED STATES 
ATOMIC ENERGY COMMISSION 


In Reply 


Refer to: AUP:JTK Oak Ridge, Tennessee 


August 8, 1956 


Capitol Coal Sales 
Post Office Box 508 
Chattanooga, Tennessee 


Attention: Mr. R. C. George 
Gentlemen: 


Your letters of August 3 and 6, 1956, wherein you alleged a mistake 
in your bid which resulted in Contract AT (40-1)-2354, are acknowledged. 


Regulations of this Agency require that before a contract may |be 
re-formed for the reason alleged in your letters contractor must submit 
evidence which will support the fact that a mistake actually has been 
made, Such evidence would then be forwarded to our Washington Office 
for final determination prior to acceptance or rejection of your request 
for reformation of the contract. Evidence in this case may include, but 
should not be limited to, work sheets, your statement as to how the! error 
occurred, etc. 

Upon receipt of the above-requested data we will proceed as we 
have indicated. 

Very truly yours, 


James T. Keohane 
Chief, Purchasing Section 
Procurement Branch 


GOVERNMENT'S EXHIBIT NO. 
INTER-OFFICE MEMO | 


W. H. Smith Date: August 20, 
To: Chattanooga and Harriman Offices 


Re: AT (40-1) 2354 
Asbury Coal Company 


We have received a letter from AEC requesting further information 
as to why we cut theprice on subject contract. We are writing this letter 
today. 
Mary, invoice the coal on the subject contract at $5.55 and if they 
return the invoice and say incorrect do not change the price, but phone us 
and we will tell you what to do with it. 


cc: Harriman, Mulkey 
CAPITOL COAL SALES, INC, | 
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GOVERNMENT'S EXHIBIT NO. 8 


[ Filed Feb. 17, 1958] 


August 21, 1956 


Mr. James T. Keohane See : 
raion ins eae ae eee AT (40-1) 
Procurement Branch on neces 

U. S, Atomic Energy Commission a 

P. O. Box E Coal for Plant K-25 
Oak Ridge, Tennessee 


Dear Mr. Keohane: 


This is in'reply to your letter of August 8, 1956 concerning a 
reduction in price to you under the subject contract. A mistake actually 
has been made on our part and we are again requesting that you re-form 
this contract accordingly. However, we are not able to furnish work 
sheets and other data as none were used. 


It was notiour intent to make an offer to you with a dollar value in 
excess of $10,000.00. When our typist prepared our offer from which 
this contract resulted she should have used a unit price of $5.55 per ton 
instead of $5.65. Just a simple matter of hitting the wrong key on the 
typewriter and through oversight on our part the error was not detected 
until several days later. 


Your invitation requested a minimum tonnage to be delivered for 
the period set out in the invitation and the minimum tonnage was offered 
by us. If you had rather cut the tonnage and leave the price as it is, 
this of course, will be agreeable with us. 1,800 tons of coal at the 
correct price of $5.55 per ton will amount to $9,990.00. Unless you 
cut the tonnage to bring the total amount of the contract in line with this 
figure we will invoice you at the correct price of $5.55 per ton thereby 
holding the dollar volume to approximately $9,990.00 as intended by us 
in the first place. 


Very respectfully, 


CAPITOL COAL SALES 


R. C. George 
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GOVERNMENT'S EXHIBIT NO. 9 
November 30, 1956 


Mr. W. Raymond Asbury 
Asbury Coal Company 
Caryville, Tennessee 


Dear Mr. Asbury: 


Subject: AEC Order Number AT (40-1) 2354 
Indian Creek Mine 


We have received a Premium-Penalty Determination from Union 
Carbide Nuclear Company, covering shipments of your coal to theit K-25 
Plant, on the subject order. | 


The quality of your coal was better than guaranteed, and resulted 
in a premium of 3 cents a ton on the 1, 800.675 tons shipped by you! We 
are enclosing our check number 305, in the amount of $54.02, to cover 
this premium. 
Yours truly, | 
CAPITOL COAL SALES 


Enclosures/ 2 Marybelle Black 


GOVERNMENT'S EXHIBIT NO, 
December 3, 1956 


Mr. James C. Winkle 
Atomic Energy Commission 
General Council 

Oak Ridge Turnpike 

Oak Ridge, Tennessee 


Subject AEC Order AT (40-1) 2354 
Coal for Plant K-25 


Dear Mr. Winkle: 


Please let us know whether or not the subject contract has been 
reformed in accordance with our various requests in writing and through 
council. If this matter has not been handled we will appreciate it if you 
will see that it is brought to a conclusion as promptly as possible. 


Very respectfully, 
CAPITOL COAL SALES 
R. C. George 


RCG:pw 
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GOVERNMENT'S EXHIBIT NO. 11 


UNITED STATES 
ATOMIC ENERGY COMMISSION 


In Reply 
Refer to: MC-JCW 
Oak Ridge, Tennessee 
Dec. 6, 1956 


Capitol Coal Sales 
P. O. Box 508 
Chattanooga, Tennessee 


Attention: Mr. R. C. George 


Subject: CONTRACT NO. AT-(40-1)-2354 - ALLEGED. MISTAKE 


IN BID 
Gentlemen: 


This is in response to your letter dated December 3, 
1956, to Mr. J. C. Winkles of the Office of Assistant 
General Counsel, with reference to above subject. 


Mr. Winkles has advised us that he talked with a rep- 
resentative of the General Counsel's office in the AEC's 
Washington headquarters on December 5, 1956, and was 
informed that this matter is still undergoing consideration 
there. In view of this information, it will probably be 
several days before we are able to give you a definitive 
answer to your inquiry. However, we will continue to 
expedite an answer to the extent possible for us to do so. 
We regret the unusually long period of delay in this 
matter. 


Very truly yours, 


/s/ A. E. Johnston 
Contracting Officer 


i 


[Government's Exhibits 20-24 are identical 
with Government's Exhibit 3-A, except 
for pages 1 and5, which follow ] 


a 


CONTKACT NO. ; 
Fresebed ty Goer arvone 185) INVITATION, BID, AND AWARD Ey AT(4O-1)-2352.._ i 
Regulation 1-I1-209.00 (SUPPLY CONTRACT) ORDER NO. Ufany) I 
(tSSUED BY ADDRESS 
U. 3. Atomic Energy Commission 
Purchasing Section, Supply Division 


Post Office Box B 
Oak Ridge, Tennessee 


DATE ISSUED July 20, 1956 


Sealed bids, 1n duplicat+, subject to (1) Terms and Conditions of |the 
Invitation, (2) Generai Provisions (Coal Contract) and (3) Special, 
Conditions, will be received at the above office until 3:00 p.m., EST, 
July 30, 1956, and at that time rublicly opened. | 


Supplies or Services to be Bid Jpon | 
Coal, as specified in TC-l of the T'rms and 
rot Conditions of the Invitation. 


QUANTITY : + 
FOR PURCHASE Ip to 50,000 net tons 


MINIMJM RATE 0900 tons per week 
OF SHIPMENT 


DESTINATION Plant K-25, Oak Ridge, Tennessee 


DELIVERY Duri i 
uring August and September 1956 
REQUIRED a 2 4 
BID | DATE oF 810 
In compliance with the above, the undersigned offers and agrees, if this Bid be accepted within I 
chergn fen ir fferes! tod aextedbytiectnider) from the date of opening, to furnish any or all 


‘at the price set opposite each item, delivered at the designated point(s) 
Discounts will be allowed for promi et as follows: 
one 


_None_ 10 calendar days;NONe percent, 20 calendar days; Y 
ORS > YS; percent, 30 calendar days. 
BIDDER REPRESENTS: (Check appropriate boxes) ' 

1) That the aggregate number of employees of the bidder and its affiliates is () 500 or more, ® less than 500. 

3 That he is a KX) regular dealer in, () manufacturer of, the supplies bid upon. | 

8) (a) That he () has, X) has not, employed or retained any company or person (other than a full-time bona fide 
employee working solely for the bidder) to solicit or secure this contract, and (b) that he () has, #& has not, nee 
or agreed to pay any company or person (other than a full-time bona fide employee working solely for the bidder) 
any fee, commission, percentage or brokerage fec, contingent upon or resulting from the award of this contract; 
and agrees to furnish information relating to (a) and(>) above as requested by the Contracting Officer. 
(For interpretation of the representation, including the term “bona fide employes.” phe \Code of Federal Regulations, Title 44, Part 130.) 
4) He operates as an KX) individual, () partnership, 0 corporation, ingorp rated in the State of , = 


mane Ano ADORESS OF BIDDER (Street, city, zone, and State. Type or | SIG AUTHORIZED TO SIGN BID | 
Capitol Coal Sales 
P. 0. Box 508 
Chattanooga 1, Tennessee 


——!__ calendar days 


UNITED BYATES OF AMERICA 
W7, Ses 
SUBMIT UVOICE FOR PAYMENT TO 
Carbide, per 3P-7 hereof 


PAYMENT WILL BE MADE BY Carbide out or funds made 


available to them for that ourpese 


Award will be made on thie Form, or on Standard Form 26, or by other official written notice. 
| 


‘-] 


Invitation 401-57 -4C 
Contract AT(40-1) - 2351 


Schedule(No. 1) 


The bidder named below offers coal as follows pursuant to the above 
invitation to bid: 


Total Tons offered 1800 net tons. 

Price Per Ton f.ob.: Plant K-25, Oak Ridge, Tenn. $5.19 
Size: 6"'x0 Raw or Washed: Raw 

Rate of Shipment: 200 or more tons per week. 


Beginning: August 1, 1956 
Via: Truck Shipping point: Elk Valley, Tenn. 


—— 


If purchased, the guaranteed analysis of this coal as received at the 
Commission's sampling point will be equal to or better than the following: 


Total Moisture: 3.0% Ash (dry basis) : 12.0% 
Sulphur (dry basis) 2.2% BTU/lb (dry basis) 13, 200 
Ash Softening Temperature 2380° BTU/lb (ash-and-moisture free* 15,000 
*See TC-5 of the Terms and Conditions of the Invitation. 


Price shall be quoted to the nearest cent per ton only. Chemical 
analytical percentages are to be statedonly to the first decimal figure 
(Example: 9.8% Ash, not 9.82% Ash). In case of an error in the computa- 
tion of the ash-and-moisture-free BTU per pound, the ash (dry basis) and 
BTU per pound (dry basis) shall govern and the ash-and-moisture-free 
BTU shall be corrected accordingly. 


Name of Mine: Blue Gem 

Mine Location: Elk Valley, Tenn. County: Campbell 
Seam: Blue Gem Deep or Strip: Deep 
Producer: _ Shears Coal Company 

Producers Address: _Elk Valley, Tennessee 


A tariff moisture allowance from scale weights of None % will be 
allowed for any coal offered f.o.b. rail cars. 


All coal offered f.0.b. destination, delivered via truck shall be tailgate 
dumped on stockpile or into hopper at the price per ton shown. 


Should the Commission request the Contractor to do so, Contractor will 
weigh truck delivered coal and furnish weight tickets for an additional 
$0.10 per ton. 


Name and address of Bidder or Contractor: Capitol Coal Sales 
* * * 


” 
‘ 


Clery on denne a . 
Heed wil Lge 
Form GONTKACT NO. 
meh reef neo INVITATION, BID, AND AWARD AT (0-1) -2352 | 
(SUPPLY CONTRACT) Se eae | 


+ AGL | Nee 
nO. er 


Post Office 4ox & 
Oak kidge, Tennessee, 


U. Se Atomic Energy Commission 
Purchasing Section, Supply Division 


DATE ISSUED July 20, 1956 


Sealed bids, 1n duplic:t.., 

Invitation, (2) Generai Provisi 
Conditions, will be received at the above office 
July 30, 1956, and at that time publicly opened. 


Supplies or Services to be Bid Jpon 
Coal, as specified in Tc-4 of the T rms and 
COMMODITY Conditions of the Invitation. | 


QUANTITY ; eo 
FOR PURCHASE Ip to 50, OO net tons 


MINIMJM RATE 200 tons per week 
OF SHIPMENT 


DESTINATION Plant K-25, Oak Ridre Tennessee 


DELIVERY During August and September 1956 
REQUIRED Sia sguamietecst 


BID | paik cr BO July 28 72 
agrees, if this Bid be accepted within calendar days 
uence i 


ee 
In compliance with the above, the undersigned offers and 
furent—p reertert by ) from the date of opening, to"furnish any or ali 


of the items upon which prices are quoted, at the price set opposite each item, delivered at the gnated point(s) 
within the time specified in the Schedule. ‘Discounts will be allowed for prompt payment as follows: 
hone __ ere 10 calendar days; _2ONC __ percent, 20 calendar days; NONE _ percent, '30 calendar days. 
BIDDER REPRESENTS: (Check appropriate boxes) i 

@ ‘That the aggregate number of employees of the bidder and its affiliates is () 500 or more, @ less than 500. 

3. 


That he is a [@ regular dealer in, ) manufacturer of, the supplies bid upon. 
(a) That he Cj has, @& has not, employed or retained any company or person (other than a fulltime bona fav 
employee working solely for the bidder) to solicit or sccure this contract, and (b) that he ( has, @ has not, paid 
or agreed to pay any company or person (other than a full-time bona fide employee working solely for the bidder) 
any fee, commission, percentage or brokerage fee, contingent upon or resulting from the award of this contract; 
and agrees to furnish information relating to (a) and(b) above as requested by the Contracting Officer. 

(Por interpretation of the representation, including tha term “bona fide employee.” are Code of Federal Reyulationa, Title 44, Part 150.) 


4) He operates as an @ individual, O partnership, () corporation, incorporated in the State of ————————__—-- 
MAME AND ADDRESS OF BIDDER (Street, city, z0ne, and State. Type or Se pa OF PEKSON AUTHORIZED TO SIGN BID i 
I . 
Pile hm TT 


8) Capitol Coal Sales re 
P. wi Box 508 f PNT SIGNER S NAME AKO TITLE 
Chattanooga, Tennessee R. C. George, Owner | 

AWARD | DATE OF AWAKD av > 

MCEPTED AS TO ITEMS MUNBERED AMOUNT ESte UNITER STATES OF AMERICA y 


Schedule Noe 1 $ 9468.00 ey ! g 


SUSMIT WEVOICE FOR PAYMENT TO ’ James T. Keotlane "Contracting Officer. 
purine "AND APPROPRIATION OATA ce 


Carbide, per GP-7 hereof 
xx | 
| 


PAYMENT WwaLscmancsy Carbide out of 
funds made available to them for that 
purnese. 


Award will be made on this Form, or on Standard Form 26, or by other official written notice. 
| 


Invitation 401-57-4C 
Contract AT(40-1) -2352 


Schedule (No. 1) 


The bidder named below offers coal as follows pursuant to the above 
invitation to bid: 


Total Tons Offer ed: 1800 net tons. 
Price Per Ton f.o.b. Plant K-25, Oak Ridge, Tenn. is $5.26 


Rate of Shipment: 200 or more tons per week. 

Beginning: August 1, 1956 

Via: _ Truck Shipping Point: Nemo, Tennessee 

Size: 6" X0 Raw or Washed: Raw 
If purchased, the guaranteed analysis of this coal as received at the 
Commission's sampling point will be equal to or better than the following: 
Total Moisture: 3.0% Ash (dry basis) 11.0% 
Sulphur (dry basis) 3.0% | BTU/lb (dry basis) 13, 300 
Ash Softening Temperature 2360° BTU/Ib (ash-and-moisture-free)* 14, 944 } 
*See TC-5 of the Terms and Conditions of the Invitation. 
Price shall be quoted to the nearest cent per ton only. Chemical 
analytical percentages are to be stated only to the first decimal figure 
(Example: 9.8% Ash, not 9.82% Ash). In case of an error in the computa- 
tion of the ash-and-moisture-free BTU per pound, the ash (dry basis) and 


BTU per pound (dry basis) shall govern and the ash-and-moisture-free 
BTU shall be corrected accordingly. 


Name of Mine: sS& M 


Mine Location: Wartburg, Tennessee County: Morgan 


Seam: Poplar Creek Deep or Strip: Deep 


Producer: S & M Coal Company 
Producers Address: Warburg, Tennessee 


A tariff moisture allowance from scale weights of none% will be allowed 
for any coal offered f.0.b. rail cars. 


All coal offered f.0.b. destination, delivered via truck shall be tailgate 
dumped on stockpile or into hopper at the price per ton shown. 


Should the Commission request the Contractor to do so, Contractor will 
weigh truck delivered coal and furnish weight tickets for an additional 
$ 0.10 per ton. 


Name and address of Bidder or Contractor: Capitol Coal Sales 
* * 


ber 
xo 


ober pope Ed Pare FY ar, 
“ihe 
fn PU ACFE 3 


Felice Fok. 


(pesndara Form $2 (uevind Jee 2865 [WVITATION, BID, AND AWARD 


ee (SBPPLY CONTRACT) 


(auED BY ADORESS 
U. S Atomic Energy Commission Post Office Box E 
Purchasing Section, Supply Division Oak Ridge, Tennessee 


INVITATION FOR BIDS 
DATE ISSUED July 20, 1956 | INVITATION No. 01-57-UC 


Sealed bids, in duplicate, subject to (1) Terms and Conditions of! the 
Invitation, (2) General Provisions (Coal Contract) and (3) Special 

Conditions, will be received at the above office until 3:00 p.m., EST, 
July 30, 1956, and at that time publicly opened. 


Supplies or Services to be Bid Jpon 


Coal, as specified in TC-l of the T:rms and 
COMMODITY Conditions of the Invitation. | 


QUANTITY | 
FOR PURCHASE Jp to 50,000 net tons | 


MINIMUM RATE 200 tons per week 
OF SHIPMENT 


| 
DESTINATION Plant K-25, Oak Ridge, Tennessee | 
| 


SEguERED During August and September 1956 


BID DATEOF BID Fay 956 
In compliance with the above, the undersigned offers and agrees, if this Bid be accepted within —! calendar days 
oa ee nye untess—aahferent—perion—te-iasertedig—thebuiier) from the date of opening, to furnish any or all 
of the items upon which prices are Gaiees, at the price set opposite each item, delivered at the designated point(s) 
within the time specified fh the Discounts will be allowed for prompt payment as follows: 
pena een 10 calendar days; ROMA percent, 20 calendar days; —Bone percent, |80 calendar days. 
BIDDER REPRESENTS: (Check appropriate boxes) ; ; 
} That the aggregate n of employees of the bidder and its affiliates is C500 or more, && less than 500. 
3 


That he is a CB regular dealer in, manufacturer of, the supplies bid upon. 
has not, employed or retained any company or person (other than a full-time bona fide 


(a) That he O has, 2 € Te ) d 
employee working solely for the bidder) to solicit or secure this contract, and (b) that he O has, & has not, paid 
or to pay any company or person (other than a full-time bona fig employee working sblely for the bidder) 
any fee, ion, percentage or brokerage fee, contingent upon or fed snes the award of this contract; 
agrees to furnish information relating to (a) and(b) above as requested by the Contracting Officer. 
(For of the representation, including the ter~ “bona fide employes,” toda of Federal Reywlatim | 7 * | * Pact 180.) 
4) He operates as an X) individual, O p rtnership, 2: corporatioy§ iptprpdrated in the Btate<. = oe ee 


UNE, AD ADORERS OF BICOER (Séreet, city, sone, and State. Type or Act 4 BID 


Capitol Coal Sales SHGNERN'S NAME AMD TITLE 
Pe. Oc Box 508 


Deri wiles 


| 
Ghorve 
MXEPTED AS TO 


COORD 
Schedule No. 1 


SUBMIT INVOICE FOR PAYMEXT TO 


Carbide, Per GP-7 hereof 


PAYMENT WaLecmancBy Carbide 9° 
available te them for that purpose 


Award will be made on this Form, or on Standard Form 26, or by other official written notice. 


Invitation 401-57 -4C 
Contract AT(40-1)-2353 


Schedule (No. 1) 


The bidder named below offers coal as follows pursuant to the above 
invitation to bid: 


Total Tons Offered ... 1800 net tons. 


Price per Ton f.o.b.: Plant K 25, Oak Ridge, Tennessee is $5.04 
Size: 6” X0 Raw or Washed Raw 


Rate of Shipment : 200 or more per week tons per week. 


Beginning : August 1, 1956 
Via: Truck Shipping Point: Oliver Springs, Tennessee 


If purchased, the guaranteed analysis of this coal as received at the Com- 
mission's sampling point will be equal to or better than the following: 


Total Moisture 4.0% Ash (dry basis) 13.0% 
Sulphur (dry basis) 2.3% BTU/Ilb (dry basis) 13,000 


—_— 


a 
Ash Softening Temperature 2350° BTU/lb (ash-and-moisture-free)* 14,943 | 
*See TC-5 of the Terms and Conditions of the Invitation. 


“ 


Price shall be quoted to the nearest cent per ton only. Chemical analytical Ss 
percentages are to be stated only to the first decimal figure (Example: . 
9.8% Ash, not 9.82% Ash). In case of an error in the computation of the 
ash-and-moisture-free BTU per pound, the ash (dry basis) and BTU per 
pound (dry basis) shall govern and the ash-and-moisture-free BTU shall 

be corrected accordingly. 


Name of Mine: Liges Fork 

Mine Location: Oliver Springs, Tenn. County: Morgan 
Seam: _ State Deep or Strip: _ Deep 

Producer: Roscoe Phillips Coal Company 

Producers Address: _ Oliver Springs, Tennessee 


A tariff moisture allowance from scale weights of none % will be allowed 
for any coal offered f.o.b. rail cars. 


All coal offered f.0.b. destination, delivered via truck shall be tailgate 
dumped on stockpile or into hopper at the price per ton shown. 


Should the Commission request the Contractor to do so, Contractor will 
weigh truck delivered coal and furnish weight tickets for an additional 


$0.10 per ton. 


Name and address of Bidder or Contractor: Capitol Coal Sales 
* * 


wo Arve RLS 23 a 
xaledl Zeb 7_ 956 Ge 


gueneang Form £8 erie? INVITATION, BID, AND AWARD | “y7(1,0-1)=2355 


es (SUPPLY CONTRACT) Cs, 


weusp BY ‘ADORESS 
U. 3. Atomic Energy Commission Post Office Box E | 
Purchasing Section, Supply Division Oak Ridge, Tennessee 


INVITATION FOR BIOS i 
aims July 20,1956 =i rare, 01-57 -LC : 
| 


Sealed bids, in duplicate, subject to (1) Terms and Conditions of| the 
Invitation, (2) General Provisions (Coal Contract) and (3) Special 
Conditions, will be received at the above office until 3:00 p.m.,/ EST, 
July 30, 1956, and at that time publicly opened. | 


Supplies or Services to be Bid Jpon 
Coal, as specified in TC-l of the Tcrms and 
COMMODITY Conditions of the Invitation. 


QUANTITY : 
FOR PURCHASE Jp to 50,000 net tons 


MINDM RATE 200 tons per week 
OF SHIPMENT 


DESTINATION Plant K-25, Oak Ridge, Tennessee 


DELIVERY ‘4 . 
REQ! During August and September 1956 | 


| 
BID DATE OF BID uly {, | 1956 


oO) 
silowed 
sere 20 calendar days; NOMC _ percent, $0 calendar days. 
bidder and its affiliates is (] 500 or more, Pj legs than 500. 


full-time bona fide 
aid 


em! 
cuiagrond to pay any sry et pe 

percen' or 
and agrees to furnish information relating to y the Cont: 
(Fer of the representation, including the term code of Federal Regulationa, 
4) He operates as an ©) individual, () partnership, 0) corporation, incgrpo 
pp ne Type or op ISDN AUTHORIZED TO SIGN BID 


Ol Ph AMIE, 


Capitol Coal Sales [pon PRINCARGHER'S NAMP AND TITLE 


P. 0. Box 508 
Chattanooga 1, Tennessee R. C. George, Qmer | 


available te them for that purpose 


Award will be made on this Form, or on Standard Form 26, or by other official written notice. 
| 


Invitation 401-57-4C 
Contract AT(40-1) -2355 


Schedule (No. 1) 


The bidder named below offers coal as follows pursuant to the above 
invitation to bid: 


Size: 3 x0 Raw or Washed: Raw 
Rate of Shipment: _ 200 or more tons per week. 


Beginning: _ August 1, 1956 
Via: Truck Shipping point: Habersham, Tennessee 


eee 


If purchased, the guaranteed analysis of this coal as received at the Com- 
mission's sampling point will be equal to or better than the following: 


Total Moisture 2.7% Ash (dry basis) 8.9% 
Sulphur (dry basis) 3.3% BTU/Ilb (dry basis) 13, 490 
Ash Softening Temperature 2460° BTU/Ib (ash-and-moisture-free)* 14, 808 


*See TC-5 of the Terms and Conditions of the Invitation. 


Price shall be quoted to the nearest cent per ton only. Chemical 
analytical percentages are to be stated only to the first decimal figure 
(Example: 9.8% Ash, not 9.82% Ash). In case of an error in the computa- 
tion of the ash-and-moisture-free BTU per pound, the ash (dry basis) and 
BTU per pound (dry basis) shall govern and the ash-and-moisture-free 
BTU shall be corrected accordingly. 


Name of Mine: L&B 
Mine Location: Habersham, Tenn. County: Campbell 


Seam: Joiner Deep or Strip: Deep 
Producer: _McCullah Coal Company 
Producers Address: Habersham, Tennessee 


——e—eeeeeaeeeee——— Oe 


A tariff moisture allowance from scale weights of None % will be allowed 
for any coal offered f.0.b. rail cars. 


All coal offered f.0.b. destination, delivered via truck shall be tailgate 
dumped on stockpile or into hopper at the price per ton shown. 


Should the Commission request the Contractor to do so, Contractor will 
weigh truck delivered coal and furnish weight tickets for an additional 


$0.10 per ton. 


Name and address of Bidder or Contractor: Capitol Coal Sales 
* * * 


1) INVITATION, BID, AND AWARD 
(SUPPLY CONTRACT) 


(sua BY ADDRESS: 
U. S- Atomic Energy Commission Post Office Box E 
Purchasing Section, Supply Division Oak Ridge, Tennessee | 


INVITATION FOR BIOS 


> | _OATEssue> July 20, 1956 | INVITATION NO. 01-57-46 
l 
Sealed bids, in duplicate, subject to (1) Terms and Conditions of the 
Invitation, (2) General Provisions (Coal Contract) and (3) Special 
Conditions, will be received at the above office until 3:00 p.m, EST; 
July 30, 1956, and at that time publicly opened. 
| 


Supplies or Services to be Bid Jpon 
Coal, as specified in to-l, of the T: rms and 
COMMODITY Conditions of the Invitation. 


QUANTITY . 
FOR PURCHASZ Jp to 50,000 net tons 


MINIMJM RATE 900 tons per week 
OF SHIPMENT 


DESTINATION Plant K-25, Oak Ridge, Tennessee 


DELIVERY 4 : 5 
REGS During August and September 1956 


| DATE CF B10 


s Bid be accepted within calendar days 
from os oe of popenis 7 ote or Fes) 
each item, delive at the H int (s 
Wa time t etd as follows: ae) 
sa —s— —NONE _ percent, 30 calendar days. 
BIDDER EMPRES bo: i * 
Ge ieee cae a : 
a 
) (a) That he () has, & has not, 
employee working solely for the bi 


cere Kn SY oity, sone, and State. 
Capitol Coal Sales 
P. 0. Box 508 
Chattanooga 1, Tennessee 


sv Z) 


[_JSames T. Keohaty 


PAYMENT Wal. af mape BY Card 
available to them for that purpose 


Award will be made on thie Form, or on Standard Form 26, or by other official written notice. 
| 


as -/ 


Invitation 401-57 -4C 
Contract AT(40-1) -2359 


Schedule (No. 1) 
The bidder named below offers coal as follows pursuant to the above 
invitation to bid: 
Total Tons Offered. ........ . -_1800 net tons. 
Price Per Ton f.o.b. Plant K-25 Oak Ridge, Tenn. is _ $5.30 
Size: 6" x0 Raw or Washed: Raw 
Rate of Shipment: 200 or more tons per week, 


Beginning: August 1, 1956 
Via: Truck Shipping Point: Briceville, Tenn. 


If purchased, the guaranteed analysis of this coal as received at the Com- 
mission's sampling point will be equal to or better than the following: < 


Total Moisture 4.0% Ash (dry basis) 10.0% 
Sulphur (dry basis) 2.2% BTU/1b (dry Basis) 13, 200 
Ash Softening Temperature 2340° BTU/lb (ash-and-moisture-free)* 14,667 | 
*See TC-5 of the Terms and Conditions of the Invitation. 
Price shall be quoted to the nearest cent per ton only. Chemical analytical 
percentages are to be stated only to the first decimal figure (Example: 
9.8% Ash, not 9.82% Ash). In case of an error in the computation of 
the ash-and-moisture-free BTU per pound, the ash (dry basis) and BTU 
per pound (dry basis) shall govern and the ash-and-moisture-free BTU 
shall be corrected accordingly. 

Name of Mine: B& B 

Mine Location: Briceville, Tenn. County: Anderson 

Seam: State Deep or Strip. Deep 


Producer: Beech & Braden Coal Company 
Producers Address: _Briceville, Tennessee 


A tariff moisture allowance from scale weights of None % will be allowed 
for any coal offered f.o.b. rail cars. 


All coal offered f.o.b. destination, delivered via truck shall be tailgate 
dumped on stockpile or into hopper at the price per ton shown. 


Should the Commission request the Contractor to do so, Contractor will 
weigh truck delivered coal and furnish weight tickets for an additional 
$ 0.10 per ton. 


Name and address of Bidder or Contractor: Capitol Coal Sales 
x * * 


[ Filed March 29, 1957] 


MOTION TO AMEND 


Comes the plaintiff and moves the court for leave to amend | | 
the petition for declaratory judgment, heretofore filed, in the follow- 


ing particulars: | 
| 


1. By adding a paragraph immediately preceding the prayers 


for relief, which appear on page 3, as follows: : 


"Petitioner would further show that at the same time 
the contract referred to above was entered into between 
A.E.C. and the petitioner five other contracts, which were 
identical as to the preprinted forms with the one already 
filed in this case, were also undertaken by the party. 
Each contract had its own designation number and was 


a separate document. Each contract called for coal 


ferent BTU content of the coal. The contract price per 
ton agreed upon by the parties was different in each case. 


) | 

from a different mine. Each contract guaranteed a dif- 
| 

| 


In no case was any one of these contracts entered into in 


an amount exceeding $10,000. 


"The original complaint designated as PC 639, has 
been stricken from the record and an amended complaint 
has been filed, a copy of which is attached hereto as 


146 
exhibit A to this amendment. The amended complaint seeks 
to group several contracts so that the aggregate or total dol- 
lar volume of all the contracts may be considered in determin- 
ing whether more than $10,000 is involved and therefore 
whether or not Walsh-Healy will apply. Such a grouping has 
no authorization in law nor in precedent not under the Walsh- 
Healy Act and there is an utter absence of power under said 
Act for the Secretary or anyone at his instance to put these 
contracts together in order to form a basis of enforcing Walsh- 
Healy Act indirectly in a manner which, under the Statutes could 
not be directly done as to anyone of the contracts involved. 


2. That the words "the contract" appearing in the line of the last 
page of the petition be deleted therefrom and the words "these contracts" 
be substituted in lieu thereof. 

Statement in Support of Motion 

It is the petitioner's respectful insistence that amendments are 
liberally allowed and this amendment is made necessary by the striking 
of the original complaint by the Secretary of Labor and the amending of 
that complaint as per the attached exhibit A. It is further the petitioner's 
position that the power of the declaratory judgment act extends to con- 
strue Federal questions arising under Federal Statutes and likewise 
embraces the deciding of issues growing out of matters of contract, and 
that on either basis the court would have jurisdiction of the subject 
matter of this action. 

Respectfully submitted, 


/s/ Noone and Noone 
Noone & Noone 
603 Chattanooga Bank Bldg. 
Chattanooga, Tennessee 
Attorneys for Petitioner 


{ Certificate of Service] 


147 


[ Filed August 7, 1957] 
MOTION TO AMEND 
Comes the petitioner by his attorneys and moves the court for an 
order amending the declaratory judgment petition herein by striking 
therefrom the second paragraph in its entirety and substituting in lieu 
thereof, the following paragraph: | 
"As a result of typographical errors, the above contract 
in its initial form did not reflect the intention of the parties 
and was later by mutual agreement construed by the parties 
in an amount of $9,990.00 This contract contained a penalty 
and premium clause in the nature of a condition subsequent 
under which the government paid a premium of $54.00, tak~ 
ing the total amount paid by the government over the $10, 000. 00 
figure. Again the parties, pursuant to the provisions of the 
contract, in conference with the contracting officer construed 
the agreement and a determination was made by the Atomic 
Energy Commission that the analysis upon which the premium 
had been based was erroneous. As a result of this the analysis 
was discarded and the premium refunded to the government, 
so that the total amount receivable and received by Capitol 
was $9,900.00, making this contract individually such a one 
as is not subject to the Walsh-Healy Act." 
WHEREFORE, the petitioner moves that the amendment be 
allowed. 
/s/ Noone and Noone 


Noone and Noone, Attorneys 
603 Chattanooga Bank Building 
Chattanooga, Tennessee 
Attorneys for Petitioner 


[ Certificate of Service] 


[ Filed October 30, 1957] 


ORDER ON MOTION TO AMEND 


In this cause the Petitioner filed a motion to amend, setting 
out certain events which appear to have occurred since the filing 
of the original petition. The Court, having considered the matter 
together with the briefs of counsel is of the opinion that the motion 


should be allowed. It is accordingly: 


ORDERED that the amendment be allowed as a supplemental 
pleading. The defendants will have ten (10) days to answer. 


/s/ Leslie R. Darr 
U. S. District Judge 


/s/ N & N - Ray Moseley 
Attorney for Petitioner 


/s/ Jeter S. Ray, 
Attorney for Defendant 


/s/ C. C. Ridenour 
Attorney for Defendant 


/s/ David Manker 
Attorney for Defendant 


* * * 
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[ Filed December 6, 1957] 
ANSWER 
First Defense 


Defendants as and for their answer to the petition for declaratory 


judgment herein say: 
Defendants admit the first sentence of the first paragraph of the 
petition. Defendants admit that, as stated in the second sentence of 
the first paragraph, a document purporting to modify said contract was 
dated January 14, 1957, but state that said alleged modification was 
entered into without prejudice to the rights of the Government under the 
Walsh-Healy Public Contracts Act, and that it occurred after the con- 
tractor had produced and delivered to the Government the coal called 
for by the contract of July 31, 1956. The third sentence of the first 
paragraph requires no answer. | 
In answer to the first sentence of the second paragraph of the peti- 
tion, as amended, defendants deny, for lack of knowledge or information 
sufficient to form a belief, that there was a typographical error.) | Defend- 
ants deny that the contract in its initial form did not reflect the intentions 
of the parties and that it was later by mutual agreement of the parties 
construed in an amount of $9,990.00. Defendants aver that if such an 
alleged agreement was reached, it was without a prejudice to the rights 
of the Government under the Walsh-Healey Public Contracts Act and 
was consummated after the contractor had produced and delivered to 
the Government the coal called for by the contract of July 31, 1956. 
With reference to the second sentence of the second paragraph, as 
amended, defendants admit that total payments by the Government were 
over $10,000. Defendants, for lack of knowledge or information sufficient 
to form a belief, deny the third sentence of the second paragraph, as 
amended, but say that if the agreement was so construed it was without 
prejudice to the rights of the Government under the Walsh- Healey Pub- 
lic Contracts Act and was adopted after the contractor had produced 
and delivered to the Government the coal called for by the contract of 
July 31, 1956. In answer to the last sentence of the second paragraph, 
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as amended, defendants deny for lack of knowledge or information 
sufficient to form a belief that the analysis was discarded and the 
premium refunded, and deny that the contract was not subject to the 
Act. 
Defendants deny, for lack of knowledge or information sufficient 
to form a belief, the first sentence of the third paragraph of the petition. 


In answer to the second sentence of the third paragraph of the petition 
defendants admit that shipment began immediately after execution of 

the contract oniJuly 31, 1956, and say that shipments were completed 
on or about September 29, 1956. Defendants, for lack of knowledge or 
information sufficient to form a belief, deny the remaining allegations 


of said paragraph. 

In answer to the fourth paragraph of the petition defendants admit 
that on December 22, 1956, a complaint was filed in the proceeding 
designated as No. PC-639 in the Department of Labor, and say that said 
complaint and petitioner's answer, copies of which are attached to the 
petition, speak for themselves. Except as so admitted the allegations 
of the fourth paragraph of the petition are denied. 

Defendants admit that if the proceedings referred to in the fifth 
paragraph of the petition result in a decision adverse to petitioner, 
liquidated damages might be found due and petitioner might be placed 
on list of persons ineligible to receive Government contracts for a 
period of three years. Except as so admitted, the allegations of the 
fifth paragraph of the petition are denied. Further answering this 
paragraph the defendants aver that petitioner has participated in the 
administrative proceeding throughout a full hearing, including argu- 
ments and a submission of briefs, and has filed a petition for review 
of the Hearing Examiner's decision, which petition is pending in Wash- 
ington, D. C., before the Acting Administrator of the Public Contracts 
Division as a duly authorized representative of the defendant Secretary 
of Labor. Defendants Manker and Ray are not parties to and have no 
control over the administrative proceeding now pending in Washington 
and are without power to grant any portion of the relief sought, either 
in the pending administrative proceeding or in this action. 
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| 
| 


Defendants admit the facts as set forth in the sixth paxeerse of 


the petition, as amended. 
Defendants admit the first sentence of the seventh paragraph of 
the petition, as amended. As to the second sentence, the court is | 
respectfully referred to the amended complaint which speaks for itself. 
Except as so admitted, the second sentence of the paragraph is denied. 
The third sentence of the paragraph is denied. | 
Any allegations in the petition, as amended, not specifically 
admitted, denied, or otherwise answered herein, are hereby denied. 
Second Defense | 
The petition fails to state a claim upon which relief can be granted. 
Third Defense | 
The Secretary of Labor is an indispensable party, there has been 
no valid service of process upon him, and he is not within the juiseaictics 


of this court. 
Fourth Defense 


Petitioner has failed to exhaust its administrative remedies. 
Fifth Defense 
None of the defendants is a resident of this district and none of 
them has given his consent to be sued in this district. : 
Sixth Defense 
There is no justiciable case or controversy between petitioner 
and the defendants. | 
Seventh Defense 
The suit is one against the United States, the United States has not 
consented to be sued and no service upon the United States has been made. 
Eighth Defense ! 
Petitioner has a full, complete, and adequate remedy at law. 
WHEREFORE, defendants pray that the petition herein, as eee 
be dismissed at petitioner's cost and for such other relief as may be 


appropriate. | 


/s/ John C. Crawford, Jr. 
United States Attorney 


/s/ C. C. Ridenour : 
Assistant United States Attorney 


/s/ Marvin M. Tincher, Attorney, 
United States Department of Labor 
Attorney for Defendants 


[ Filed February 4, 1958] 


AFFIDAVIT 
[ Attached to Motion to Continue Injunction] 


Iam R. C. George of Chattanooga, Tennessee. For eighteen (18) 
years, either in'a proprietary capacity or through the operation of a 
corporation of which I am president, I have conducted many agency serv- 
ices for coal producers in the Southern coal area. Approximately 98% 
of my business is on Government contracts. As a result of the findings 
of the hearing examiner in the matter which is now in litigation in this 
case, the Labor Department seeks to put my name on the list of persons 
ineligible to receive Government contracts for a period of three (3) years. 
I have represented and now represent many coal producers employing a 
great number of people in their operations. Many of these mines are 
operated by folks who can neither read nor write and who badly need in 
their livelihood services of the type which I provide. Conversely, this 
is the sole means of a livelihood in which I engage. | 


If the proposed Blacklisting is permitted, it will mean utter and 
complete financial ruin. It will mean a serious financial loss for the 
operators and their employees with whom I do business, and it will 
mean unemployment for the people who work for me. My credit rating 
and business standing will be ruined, and I am advised and verily believe 
that I have no legal remedy, and there is no means of escaping this situa- 
tion unless this Honorable Court exercises its power to maintain the 
status of the parties, pending a final determination of this case. 


Further deponent saith naught. 


R. C. George 
Affiant 


[ Jurat] 
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[Filed February 10, 1958] 


MEMORANDUM 
This case was heard on December 12, 1957, on the defendants’ mo- 
tions to reconsider and quash service. A copy of the transcript of| the 


record made at that hearing has been filed, and, although this transcript 


is somewhat confusing, the results are fairly clear. 

The motion to reconsider was granted. 

The motion to quash the service was denied. 

It appearing to the Court that the defendants, Manker and Ray, were 
substantially out of the litigation, and the venue as to the Secretary of the 
Labor was properly in the District of Columbia, the motion of the plain- 
tiff, made during the hearing, to transfer to the District of Columbia, was 


granted. 

The order has been approved in conformity with this memorandum, 
which is filed to clarify the situation. /s/ Leslie R. Darr _ 
United States District Judge 


[ Filed June 12, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CAPITOL COAL SALES, 
Plaintiff, : | 
v. : Civil Action No. 401-58 


JAMES P. MITCHELL, Secretary : | 
of Labor, et al., Defendants s 


MOTION TO AMEND | 

Comes the plaintiff, by its attorneys, and moves this Court for an 
order to allow the amendment of the record as follows: 

1. Add Joseph Campbell, Comptroller General of the United 
States as a party defendant in this case for the limited purpose of 
receiving any orders of this Court to enforce its extraordinary processes 
herein. | 

2. Delete from lines two and three of page 2 of the "Motion for 
Temporary Restraining Order and for a Preliminary Injunction" filed 


June 11, 1958, the following words: 
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"Secretary of Labor in order to remove plaintiff's 
name therefrom and to inform the" 
and insert on line 5 of said page 2 between the words "General" and "not" 
the words: "is directed". 
Miller & Schroeder 
By: /s/ John P. Bankson, Jr. 
Its Attorneys 
Miller & Schroeder 
218 Munsey Building 
Washington 4, D.C. 


Metro. 8-2193 
Of Counsel: 


Noone and Noone 
603 Chattanooga Bank Building 
Chattanooga, Tennessee 


[ Filed June 12, 1958] 
' ORDER ALLOWING AMENDMENT 
This cause came on to be heard on June 12, 1958 before the 
Honorable Edward M. Curran, District Judge for the United States 
District Court for the District of Columbia on the plaintiff's motion to 


amend the caption of this record and the Motion for Temporary Restrain- 
ing Order and for Preliminary Injunction. 

It appearing to the Court that it is necessary and proper to add, 
Joseph Campbell, Comptroller General of the United States, as a party 
defendant for the limited purpose of affecting the extraordinary processes 
that may issue herein and it further appearing that the Motion to Amend 
is meritorious, it is accordingly 

ORDERED, adjudged and decree that the Motion be allowed and the 
record herein is amended as follows: 

1. Add Joseph Campbell, Comptroller General of the 

United States as a party defendant in this case for the limited 

purpose of receiving any orders of this Court to enforce its 

extraordinary processes herein 


2. Delete from lines two and three of page 2 of the 
"Motion for Temporary Restraining Order and for a Pre- 
liminary Injunction" filed June 11, 1958, the following 


words: 
"Secretary of Labor in order to remove plain- 
tiff's name therefrom and to inform the" 
and insert on line 3 of said page 2 between the words 
"General" and "not" the words: "is directed”. : 
It is further ordered that process issue and be served on Joseph 
Campbell but he is not required to answer his addition as a party defend- 
ant, since said addition is for the limited purpose of receiving any orders 
of this Court to enforce its extraordinary processes herein, 


/s/ Edward M. Curran 
U. S. District Judge 


A True Copy | 


Test: Harry M. Hull, Clerk 
* * 


[ Filed June 14, 1958] 
MOTION TO INTERVENE 
Comes now Capitol Coal Sales, Inc., a Tennessee corporation, 
and Raymond Asbury, Maurice Asbury and Lee Asbury, a partnership, 
doing business as Asbury Coal Company, and move the Court for an 
order allowing them to intervene pursuant to Rule 24(a)(2) of the Federal 


Rules of Civil Procedure. 

The basis of this motion is that the applicants have interests in 
this litigation which may not be adequately represented by the present 
parties and said movants may be bound by a judgment herein, all of 
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which fully appear in the pleading which accompanies this motion. 
Noone & Noone 


By: /s/ Ray H. Moseley 
Noone and Noone 


Asbury & Asbury 


By: /s/ Lee Asbury 
Asbury and Asbury 
Jacksboro, Tennessee 


Miller & Schroeder 


By: /s/ John P. Bankson, Jr. 
Miller and Schroeder 


[ Filed June 14, 1958] 
PLEADING IN SUPPORT OF MOTION TO INTERVENE 

Come Capitol Coal Sales, Inc. and Raymond Asbury, Lee Asbury 
and Maurice Asbury, partners doing business as Asbury Coal Company, 
and aver as follows: 

That Capitol Coal Sales, Inc. is a corporation duly created under 
the laws of the State of Tennessee and that its president is R. C. George, 
that it is a named respondent in that certain Labor Department proceed- 
ing designated as PC-639, that within 48 hours of the filing of this petition 
it has been advised by Government counsel that on or about June 16, 1958 
there would be published a "blacklist" pursuant to the determination made 
by the Secretary of Labor in the aforementioned Labor Department pro- 
ceeding, that if said publication be made it will become ineligible to take 
Government contracts or to act as an agent for others who may take 
Government contracts and accordingly will be irrevocably damaged. Said 
petitioner would further show to the Court that it has no adequate remedy 


at law. 


Petitioners Raymond Asbury, Lee Asbury and Maurice Asbury, 


doing business as Asbury Coal Company, would respectfully show to the 
Court that they are the partnership named in that certain proceeding in 
the Department of Labor designated as PC-639, that they are advised 
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that on or about June 16 their name will be placed on the “blacklist” 


pursuant to the findings of the Secretary of Labor in said proceeding 
and that they will thereafter be ineligible to contract with the Govern- 
ment for the sale of coal from their mine, that they have no other source 
of marketing their coal, that further they will be subject to an enforce- 
ment action to collect liquidated damages pursuant to the determination 
by the Secretary of Labor in the aforementioned proceeding. | 
Each of the petitioners for intervention would respectfully show to 
the Court that there is no basis in law for the holding or determination 
by the Secretary of Labor in PC-639 and they would respectfully show 
to the Court that proceeding resulted from an attempt by the Secretary 
of Labor to group six separate contract awards made by the Atomic 
Energy Commission to Capitol Coal Sales, said grouping being intended 
to supply the aggregate money upon which would confer jurisdiction 
under the Walsh-Healey Act. | 
Petitioners accordingly move this Court to declare the applicability 
of the Walsh-Healey Act to the six contracts as more fully described in 
the original complaint herein pursuant to provisions of the Declaratory 
Judgment Act. | 
The premises considered, 
1) Petitioners move that they be allowed to intervene as parties 
plaintiff; | 
2) That the Temporary Restraining Order heretofore entered be 
made effective so that its terms will afford protection to these petitioners; 
3) That the terms of said Temporary Restraining Order and Motion 
to Show Cause be made effective as to these intervenors and : 
4) For such further and additional relief as to the Court may seem 


proper. 


Noone and Noone | 
By: /s/ Ray H. Moseley 


ae and Schroeder 
By: /s/ John P. Bankson, Jr. 


Asbury & Asbury 
[Jurat, 6/14/58] By: /s/ Lee Asbury 


EXHIBIT NO. 1 
[ Attached to Intervening Peti- 
tion of Asbury Coal Co.] 


NEWS FROM THE 
U. S. DEPARTMENT OF LABOR 
JAMES P. MITCHELL, SECRETARY 


USDL-1969 
For Release, Immediate, Friday, May 3, 1957 


Administrator Brown Restates Position on Public Contracts Act's Appli- 
cation to Multiple Bids on a Single Invitation 


A long-standing position on the Walsh-Healey Public Contracts 
Act's application to multiple bids by a single bidder pursuant to a single 
invitation was restated today by Newell Brown, Administrator of the 
U. S. Department of Labor's Wage and Hour and Public Contracts Divi- 
sions. 


The Public Contracts Act applies basically to Government supply 
contracts in excess of $10,000. Section 3(e)(3) of Rulings and Interpre- 


tations No. 3, issued under the Act, provides that where several formal 
contracts aggregating more than $10,000 are issued to one contractor 
covering an award made under a single invitation for bids, each such 
contract -- even if not exceeding $10,000 -- is subject to the Act's 
minimum wage, overtime pay, child labor and safety and health pro- 
visions. 

This has been the Divisions' position for many years, but it has 
come to Administrator Brown's attention that misunderstandings have 
arisen about the coverage of the Act, as indicated in that section. 

The Administrator therefore explains the long-standing ruling 
by stating: 

‘All bids from the same person, as such term is defined in the 
Act, pursuant to a single invitation for bids constitute a single offer of 
sale within the meaning of the Act, and the total procurement from such 
person on such single invitation, constitutes a single award within the 
meaning of Section 3(e)(3) of Rulings and Interpretations No. 3." 

(WH57-1360) 


[ Filed June 14, 1958] 


ORDER ALLOWING INTERVENTION OF ADDITIONAL 
PARTIES PLAINTIFF 


Upon motion, and it appearing proper to the Court, it is hereby 


ordered: | 

That the Capitol Coal Sales, Inc.; and Raymond Asbury, Maurice 
Asbury, and Lee Asbury, partners doing business as Asbury Coal 
Company, are added as parties plaintiff and the caption is amended ac- 


cordingly. | 


It further appearing that said parties will be irreparably damaged 
unless the relief provided original plaintiff, R. C. George, be granted 
them, it is ordered that the terms of the Temporary Restraining Order 
and Motion to Show Cause shall apply to said intervenors. Provided 
the corporate and partnership intervenors each give bond in the amount 
of $250.00. | 


/s/ Jas W. Morris 
U. S. District Judge 
12:00 Noon 
June 14, 1958 


Objection of Defendants Noted 
Undertaking Corporate for $250.00 
Approved and filed G-14, 1958 


* * * 


Undertaking Partnership for $250.00 
Approved and filed G-14, 1958 


* OK OK 
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EXHIBIT NO. 4 
[Excerpt from Rulings and Interpreta- 
tions #3 on Walsh-Healy Act] 


[ Filed June 25, 1958] 

* aK * * 

(e) Contracts for Separate Items. -- (1) When an invitation is 
issued for bids on a variety of items totaling more than $10,000, subject 
to the Act, and bidders are permitted to bid on any one or more of the 
items amounting'to not more than $10,000, awards made to different 
bidders for $10,000 or less are not subject to the Act. 

(2) If one!contract is awarded containing several schedules for 
separate items, and if the total price of the contract is in excess of 
$10,000, the contract is subject to the Act, even though each item is 
manufactured by'a different concern, and the amount of each item is not 
more than $10,000. 

(3) Where a single award is made in an amount exceeding $10, 000 
on a Single invitation, and for reasons of convenience several formal 
contracts are issued covering the award, each such contract is subject 
to the provisions of the Act, although each may happen to be for a sum 


not exceeding $10,000. 
* 


[ Filed December 1, 1959] 


DEFENDANTS' MOTION 
FOR SUMMARY JUDGMENT 
Defendants respectfully move this Court for summary judgment 
in their favor on the ground that there is no genuine issue as to any 
material fact and that defendants are entitled to judgment as a matter 
of law. In support of this motion defendants rely upon the annexed 
exhibits and memorandum of points and authorities. 


/s/ George Cochran Doub 
Assistant Attorney General 


/s/ Oliver Gasch 
United States Attorney 


EXHIBIT 2 


[Attached to Defendants’ 
Motion for Summary] Judgment] 


UNITED STATES OF AMERICA 
DEPARTMENT OF LABOR 
DIVISION OF PUBLIC CONTRACTS 
NO. PC-639 


In the Matter of 


CAPITOL COAL SALES, INC., NES ON 


a corporation, 
CAPITOL COAL SALES, 

an individual proprietorship, and 
R. C. GEORGE, individually and as owner of 
CAPITOL COAL SALES; RAYMOND ASBURY, 
LEE ASBURY and MAURICE ASBURY, individ- 
ually and as co-partners doing business as 
ASBURY COAL COMPANY; and ASBURY 
COAL COMPANY, a partnership, 


Respondents 


BEFORE: E. WEST PARKINSON 
Hearing Examiner 


APPEARANCES: JETER S. RAY, Regional Attorney 


DAVID V. MANKER, Attorney 


United States Department of Labor 


801 Broad Street 
Nashville 3, Tennessee 


_ CONCLUSIONS OF 


LAW | 
and | 


" DECISION OF THE 


HEARING 
EXAMINER 


For the Government 


RAY H. MOSELEY, Esquire 
Attorney at Law 

Noone & Noone 

603 Chattanooga Bank Building 
Chattanooga, Tennessee 


For Capitol Coal Sales, Inc. 


LEE ASBURY, Esquire 
Attorney at Law 
Caryville, Tennessee 


For Raymond Asbury, Lee Asbury, 
and Maurice Asbury, Asbury 


Coal Company 
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In this proceeding! under the provisions of the Act of June 30, 
1936 (49 Stat. 2036; U.S.C. Ti. 41, secs. 35-45), otherwise known as 
the Walsh-Healey Public Contracts Act, the respondents are charged 
in an amended complaint signed by the Secretary of Labor with breaches 
of contract and violations of the Act through (1) the failure to pay their 
employees in accordance with the minimum wage determination applicable 
to the Bituminous Coal Industry, (2) the failure to keep adequate and 
accurate records with respect to their employees, and (3) the failure 


to abide by the safety and health provisions of the contracts and Section 
1(e) of the Act. 


Respondents deny that the contracts in question were subject to 


the Act principally because, they argue, the contracts were for less than 
$10,000 each. 2 


i The principal docket entries are as follows: December 26, 1956 Complaint; 
January 17, 1957 ‘Answers of Capitol Sales, Inc. and Raymond Asbury, Lee Asbury, 
and Maurice Asbury; February 28, 1957 Amended Complaint; March 18, 1957 
Motions to Strike'to Dismiss Capitol Coal Sales, Inc., and R. C. George from 
Amended Complaint; May 7, 1957 Motion to Dismiss Respondents Raymond, Lee, 
and Maurice Asbury, d/b/a Asbury Coal Company; July 12, 1957 Government 
Brief; August 8, 1957 Reply Brief of Respondent Capitol Coal Sales, Inc.; R. C. 
George, individually and as president of the corporation, and Capitol Coal Sales, 

a proprietorship owned and operated by R. C. George; September 3, 1957 Govern- 
ment Reply Brief. 


v The Act applies to contracts of the United States for the manufacture or 
furnishing of materials, supplies, articles, and equipment in amounts exceeding 
$10,000 and provides for the inclusion therein of certain minimum labor standards 
to be observed by the contractor in the performance of such contracts. 

Section 1(b) of the Act, the provisions of which are part of the representations 
and stipulations required to be incorporated in contracts subject thereto, provides 
that all persons employed by the contractor in the manufacture or furnishing of the 
materials, supplies, articles or equipment used in the performance of the contract 
shall be paid, without subsequent deductions or rebate on any account, not less than 
the minimum wages determined by the Secretary of Labor to be the prevailing min- 
imum wages for persons employed on similar work or in the particular or similar 
industries or groups of industries operating in the locality in which the materials, 
supplies, articles, or equipment are to be manufactured or furnished under the con- 
tract. Pursuant to the provisions of Section 1(b), the Secretary of Labor has deter- 
mined the minimum wages for employees (other than auxiliary workers) engaged in 
the performance of Government contracts for the production or furnishing of bitumi- 
nous coal, the commodity called for by the contracts involved herein. For the area 
in which the mines of the respondents are located, the determined minimum wage is 
$2.245 per hour (29 CFR 202.51). (Footnote continued on following page) 
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Based upon the entire record I hereby make the following findings 


of fact, conclusions of law, and decision: 


I 
The respondent Capitol Coal Sales, Inc. is, and since January 23, 
1947 has been,a corporation organized under and existing by virtue of 
the laws of the State of Tennessee, having its principal office and place 
of business at 314 Cherokee Boulevard, in Chattanooga, Hamilton County, 


Tennessee. 


Il 

The respondent R. C. George is, and at all times material hereto 
has been, president of Capitol Coal Sales, Inc., a corporation, and its 
principal stockholder, and owner of Capitol Coal Sales, an individual 
proprietorship whose address is P. O. Box 508, Chattanooga 1, Tennes- 
see. As such officer and owner the said R. C. George has exercised 
control and management over the operations of the said respondents 
Capitol Coal Sales, Inc. and Capitol Coal Sales. | 


Ol 
The respondents, Raymond Asbury, Lee Asbury, and Maurice 
Asbury are, and for some time prior to July 31, 1956 have been, co- 
partners doing business as Asbury Coal Company, a partnership, having 
a mine and place of business in the Cove Hollow section of Anderson 
County, about 3-1/2 miles northeast of Oliver Springs, Roane County, 
Tennessee (P.O. Address - Caryville, Campbell County, Tennessee). 


— 
2 (Continued from preceding page) 
Section 1(e), the provisions of which are another of the stipulations; required 
__ by the Act to be included in contracts covered by the Act, reads as follows: 
That no part of such contract will be performed nor will any of the 
materials, supplies, articles, or equipment to be manufactured or 
furnished under said contract be manufactured or fabricated in any 
plants, factories, buildings, or surroundings or under working condi- 
tions which are unsanitary or hazardous or dangerous to the health 
and safety of employees engaged in the performance of said contract. 
Compliance with the safety, sanitary, and factory inspection laws! of 
the State in which the work or part thereof is to be performed shall 
be prima-facie evidence of compliance with this subsection 
Section 2 of the Act renders a party responsi ‘e for the breach or violation 
of the minimum wage and overtime stipulations liable to the United States of 
America in liquidated damages in an amount equal to the wage underpayments. 
| 
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IV 


The respondents Capitol Coal Sales, an individual proprietorship, 
and R. C. George were awarded by the Government of the United States 
the following contracts for bituminous coal on the date and in the amounts 
shown: 


Contract No. Date of Award Amount 


AT(40-1)-2354 1/31/56 $10,170.00 
AT(40-1)-2351 7/31/56 9,342.00 
AT(40-1)-2352 7/31/56 9,468.00 
AT(40-1)-2353 7/31/56 9,072.00 
AT(40-1)-2355 7/31/56 9,720.00 
AT(40-1)-2359 7/31/56 9,540.00 


— 

Total Amount - $57,312.00 
Said contracts were entered into pursuant to a single invitation to bid 
designated as Invitation No. 401-57-4c in the total amount of $57,312.00, 
were subject to and contained the representations and stipulations 
required by the! Act. Section 3(e)(3) of the said Rulings and Interpreta- 
tions No. 3 promulgated by the Secretary of Labor for the administra- 
tion of the Act provides that: 


"Where a single award is made in an amount exceeding $10,000 
on a Single invitation, and for reasons of convenience several 
formal contracts are issued covering the award, each such con- 
tract is subject to the provisions of the Act, although each may 
happen to be for a sum not exceeding $10,000." 


To effectuate the purposes of the Act and achieve the intent of Congress 
it is concluded that the six contracts here, each executed on the same 
day to the same prime contractor in response to a Single invitation to 
bid, were in effect but a single award; and, being a single award, the 
Act applies because the aggregate amount exceeds $10,000. 


V 


At the instance of and by agreement with the respondents Capitol 


Coal Sales, an individual proprietorship, and R. C. George, the commodity 
specified in the contract identified in paragraph IV, above, as Contract 
No. AT(40-1)-2354, was produced and delivered to the Government from 
the coal mining establishment of the respondents Raymond Asbury, Lee 
Asbury, and Maurice Asbury, co-partners doing business as Asbury 

Coal Company, and during the period between July 31, 1956, the date 

work in the performance of the said contract was commenced at the 

said establishment and until the completion of said contract on or about 
September 29, 1956, the said Asburys paid to persons employed in the 
performance of the said contract wages at rates less than Two DURE 
and Twenty-four and One-half Cents ($2. 245) an hour as required by 

the said contract, by Section 1(b) of the Act, and by the prevailing wage 
determination for the Bituminous Coal Industry issued under the authority 
of the Act (29 C.F.R., Part 202). ! 


At the instance of and by agreement with the respondents Capitol 
Coal Sales, an individual proprietorship, and R. C. George, the com- 
modity specified in the contracts identified in paragraph IV, above, as 
Contract Nos. AT(40-1)-2351, AT(40-1)-2352, AT(40-1)-2353, AT(40- -1)- 
2355, and AT(40-1)-2359, was produced and delivered to the Government 
from various coal mining establishments, including, but not necessarily 
limited to Tennco Coal Company, S & M Coal Co., Route 1, Lancing, 
Tennessee, Cumberland Coal Co., Route 1, Caryville, Tennessee, 
McCullah Coal Co., Habersham, Tennessee, Kay Mining Co., Jellico 
Tennessee, and Beach Coal Company, Briceville, Tennessee, and during 
the period between July 31, 1956, the date work in the performance on 
the said contracts was commenced at the various said establisments 
and until the completion of said contracts on or about October 1, | 1956, 
persons employed in the performance of the said contracts were paid 
wages at rates less than Two Dollars and Twenty-four and One-half 
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Cents ($2.245) an hour as required by the said contracts, by Section 1(b) 


of the Act, and by the prevailing wage determination for the Bituminous 
Coal Industry issued under the authority of the Act (29 C.F.R., Part 202). 


It was stipulated that should the Act be applicable to the said 
contracts the total sum of the liquidated damages if $4,441.41 for the 
six contracts involved. The stipulations, see Tr. of April 17, 1957, 
p. 472, et seq., and Government Exhibit 2B, also see Appendix "'A" of 
Government Reply Brief, break this amount down as applicable to the 
respective contracts as follows: 


Contract No. of Employees Amount 


2351 3 $ 381.71 
2352 7 1,322.59 
2353 7 609.72 
2354 11 1,100.70 
2355 22 926.15 
2359 1 100.54 


Total Amount =- $4,441.41 


The liability of the Asburys under the Act as operators of one of 
the mines producing the coal sold by the prime contractors, Capitol 
Coal Sales, an individual proprietorship, and R. C. George, is estab- 
lished by Section 201.104 of the Regulations promulgated by the 
Secretary of Labor for the administration of the Act. This section 
reads as follows: 


"Whenever a dealer, to whom a contract within the Act and 
Regulations has been awarded, causes a manufacturer 

to deliver directly to the Government the materials, 
supplies, articles, or equipment required under the 
contract, such dealer will be deemed the agent of the 
manufacturer in executing the contract. As the princi- 
pal of such agent the manufacturer will be deemed to 
have agreed to the stipulations contained in the contract." 
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As was stated by the Secretary in In the Matter of Midland Coal Co rp., 
et al, No. PC-543, "This section (Section 201.104) does not invalidate 

or alter the liability of the contract signatory but establishes the basis 
upon which nonsignatories are also held liable under the Act for breaches 
or violations of the stipulations." | 


vI 

During the periods referred to in paragraph V, hereof, the said 

respondents, excepting Capitol Coal Sales, Inc., contrary to the terms 

of the contracts and Section 201.501 of the aforesaid regulations, have 
failed to make, keep and preserve adequate and accurate records of 


employees and of the wages, hours and other conditions and practices 
of employment maintained by them, as prescribed by the regulations, 

in that the records failed to show adequately and accurately, among 
other things, the hours worked each workday and the total hours worked 
each workweek. | 


vil 

During the periods referred to in paragraph V hereof, the said 
respondents, excepting Capitol Coal Sales, Inc., contrary to the terms 
of the contracts and in violation of Section 1(e) of the Act, caused and 
permitted employees engaged in the performance of the contracts 
referred to in paragraph IV, hereof, to work under conditions which 
were hazardous and dangerous to the safety of such employees at the 
said coal mining establishment of respondents Raymond Asbury, Lee 
Asbury and Maurice Asbury, co-partners doing business as Asbury 


| 
For coal mine operations, the minimum safety standards embodied 


Coal Company. 


in the Federal Mine Safety Code as well as in State safety laws, if the 
latter standards are higher, represent the minimum standards by which 
compliance with the safety and health provisions of the Walsh- -Healey 
Public Contracts Act is determined. Rulings and Interpretations No. 3, 
Section 49(a), as revised December 3, 1954; Decisions of the Secretary 
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of Labor, in the matter of Dawes Coal Company, No. PC-608, and in 


the matter of Plateau Coal Company and Whitwell Coal Company, Nos. 
PC-565 and PC-566. 


That the safety provisions of the Federal Mine Safety Code were 
violated in the Asbury Mine is established by Government Exhibits 1(a) 
and 1(c), both of which are official Coal-Mine Inspection Reports of the 
United States Bureau of Mines. The facts therein reported are not dis- 
puted and it is known that some of the violations disclosed by these 
reports are of a type which previously have caused serious damage 
to property and also loss of life. 


vill 
By reason of the aforesaid breaches of the contracts and violations 
of the Act and regulations the respondents, excepting Capitol Coal Sales, 
Inc., have become liable and indebted to the United States in liquidated 
damages in an amount equal to the underpayment of the said prevailing 
minimum wage rate as provided by Section 2 of the Act. 


Also, by reason of the aforesaid breaches of the contracts and 
violations of the Act the respondents, including Capitol Coal Sales, Inc., 
have become subject to the provisions of Section 3 of the Act whereby 
the said respondents might be denied the award of any contracts by the 
United States Government until three (3) years have elapsed from the 
determination of any such breaches and violations... 


Respondents have moved to dismiss, contending that the contracts 
are under $10,000. These motions are denied. The splitting up the 
contracts, as was done, is contrary to the provisions of Section 3(c)(3) 


of Rulings and Interpretations No. 3 which provides as follows: 


"Where a single award is made in an amount exceeding $10,000 
on a single invitation, and for reasons of convenience several 
formal contracts are issued covering the award, each such 
contract is subject to the provisions of the Act, although each 
may happen to be for a sum not exceeding $10,000." 
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It is concluded that, where as here a dealer responds on the same 
day to a single invitation for bids, the fact that he submits several bids 
under this same invitation does not alter the singleness of the offer of 
sale, and acceptance of all or part of that offer constitutes a single 


award within the meaning of Section 3(e)(3) quoted above. 


In the Matter of Walter Anderson and Alfred Cristofani, co- 


partners doing business as Anderson and Cristofani, PC-611, the con- 
tract provided for such repair of naval vessels as might be necessary. 


Respondents contended that each of the jobs performed under the ¢on- 
tract constituted a separate contract and that those jobs which did not 
meet the jurisdictional amount of $10,000 were not subject to the Act. 
In his decision the Administrator made it clear that in the administra- 
tion of the Act he would be guided by the congressional intent to deny 
Government business to those responsible for substandard wages and 


working conditions by examination of the essence of agreements and 
not by narrow concepts of contract law. While the facts there ditfer 


somewhat from those here, the language of the Administrator has, 
| 


application here: | 


"It has been the position of the Public Contracts Division that 
the Secretary of Labor is bound, in the performance of his | 


duties, to look to the essence of such agreements to deter- | 
mine whether they are, from a practical standpoint, contracts 
in the sense that they govern procurements of a kind to which 
the Act was intended to apply, rather than to technical con- 


siderations of contract law . | 

", , . . . . The Public Contracts Act was enacted under 
the Government's unquestioned power as a contracting party 
to specify the terms and conditions under which it would | 
accept goods and supplies and the performance of work. The 
fundamental purpose of the Act was to eliminate from the field 
of Government contracts those who maintained substandard 
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wages and'working conditions. To rest the application of 

this remedial act upon narrow concepts of contract law which 
will result in the elimination from coverage of the Act agree- 
ments of the kind actually utilized by the Government in mak- 
ing purchases which may ultimately reach into millions of 
dollars in'amount, is a wholly unwarranted and unreasonable 
extension of such concepts. Congress intended to eradicate 
substandard conditions in the performance of Government work 
by the exercise of its power over Government procurement, 
and it is my opinion that to defeat this purpose by the drawing 
of fine legalistic lines is to defeat the intent of Congress." 


In a case which counsel has attempted to distinguish but which is 
considered pertinent, the Comptroller of the United States in Decision 
No. B-121,227, dated September 14, 1954, interpreting the same pro- 
visions of the Walsh-Healey Act stated: 


"Under the facts here, each bid is in amount less than $10,000, 
and each contract would be with a separate corporate entity. 
If the terms of the statute are to be given a literal construc- 
tion, none’ of the four resulting contracts would be covered 
by its terms. And yet, it is acknowledged that the entire 
product to be supplied is to be produced by the parent corpora- 
tion and that all four bidders are joined at least by common 
ownership. 


"It is basic in the construction of statutes, that a strict inter- 
pretation must be rejected if it would tend to defeat the legis- 


lative purpose. The monetary limitation in the Act obviously 


was to exempt from its terms those procurements where the 
amounts involved would not justify the burden and expense of 
administering the law. 


"There is no question but that these four bids must be regarded 
as a single offer of sale within the meaning of the statute. To 
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hold otherwise would tend to encourage all kinds of ae: 


ments designed to skirt the edge of the law." 

The respondents Asbury also have moved to dismiss the proceed- 
ings on the grounds that they received assurance from Capitol that the 
contract on which they were performing was not subject to the Act. 
Clearly the Asburys knew that the coal which they supplied went to the 
Government because they took steps to see to it that their work was not 
subject to the requirements of the Act by attempting to keep the value of 
the coal supplied under $10,000. Their reason was that they knew that 
their mine could not ne et the safety requirements and that they were 
not paying the minimum wages required. Their motion to dismiss also 


is denied. | 
| 


It ¢s not disputed that Capitol Coal Sales, an individual proprietor- 
ship, and R. C. George, individually and as owner of Capitol Coal Sales, 
are liable as signatories to the contracts. However, not only were they 
liable under the contracts but also, as stated, they were subject to the 
Act because the total value of the contracts in question was in excess of 
$10,000. The Asburys are also liable as substitute manufacturers for 
acts of their own which constituted breaches of Capitol's contract; and 
the mere fact that the extent of their performance under Capitol's con- 
tract was less than $10,000, if such actually were the case, is immaterial. 
Section 2 of the Act renders a party responsible for the breach or viola- 
tion of the minimum wage and overtime stipulations liable to the United 
States of America in liquidated damages in an amount equal to the wage 


underpayments. 
Section 31(a) of Rulings and Interpretations No. 3 provides: 


‘When a contractor holding a contract under the Public 
Contracts Act for the manufacture of materials, supplies, 
articles, or equipment causes another party to produce all 
or some of the commodities called for by the contract, the 
producer of those commodities, not produced by the primary 


contractor, is deemed to be a "substitute manufacturer’."’ 
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Where they cause the violations, substitute manufacturers have 
long been held liable under the Act, even though they are not signatories 
to the contract.’ For example, see Sovereign Pocahontas Coal Company, 
a Corporation, and Ashland Mining Corporation, et al, P.C. 644, May 27, 
1957; Volunteer’ Coal Company, Inc. and Wilford Guy, et al, P.C. 646, 


June 20, 1957; and Midland Coal Company and Cutshin Coal Co., et al, 
P.C. 543, supra page 8. 


Moreover, as principals for whom Capitol acted as agent, the 
Asburys also are liable within the meaning of Section 201.104 of the 
Regulations which reads as follows: (see page 7 supra) 


"Whenever a dealer, to whom a contract within the Act and 
Regulations has been awarded, causes a manufacturer to 
deliver directly to the Government the materials, supplies, 
articles, or equipment required under the contract, such 
dealer will be deemed the agent of the manufacturer in 
executing/the contract. As the principal of such agent the 
manufacturer will be deemed to have agreed to the stipula- 
tions contained in the contract." 


The Government also asserts liability against all respondents on 
the ground that the contracts were for an indefinite amount which could 
have exceeded $10,000. In view of the determination here that the Act 
applies because the aggregate amount of the contracts exceeds $10,000, 
no determination is necessary or made on this point. 


Respondents Capitol assert that no finding can be made against 
Capitol Coal Sales, Inc., a corporation, because of the lack of evidence 
against that respondent. Judicial notice is taken of the fact established 


in another case in the matter of Capitol Coal Sales, Inc., a corporation, 


P.C. 619, that this corporation is controlled by respondent R. C. George. 
That being the case, the ineligible sanctions provisions of Section 3 of 
the Act if applied against R. C. George would also apply under the pro- 
visions of this section against the corporation which undoubtedly he 
controls. 
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Based upon the entire record it is 
ORDERED: 


That respondents Capitol Coal Sales, an individual sroprietoatip, 
and R. C. George, individually and as owner of Capitol Coal Sales, and 
Raymond Asbury, Lee Asbury, and Maurice Asbury, individuals and as 
co-partners doing business as Asbury Coal Company, and Asbury Coal 
Company, a partnership, jointly or severally pay to the Treasurer of the 
United States of America the sum of $1,100.70 as liquidated damages for 
failure to pay the required minimum wages to employees engaged in the 
performance of contract AT(40-1)-2354. 


That Capitol Coal Sales, an individual proprietorship, and R. C. 
George, individually and as owner of Capitol Coal Sales, pay to the 


Treasurer of the United States of America the additional sum of 

$3,340.71 for failure to pay the required minimum wages to employees 

engaged in the performance of the other contracts listed in the complaint, 
| 

and it is 


RECOMMENDED: 


That the Secretary of Labor take no action to relieve the respond- 
ents, or any of them, from the ineligible list provisions of Section 3 of 
the Act. This recommendation is based upon the fact that the record 
affords no basis for concluding that the respondents in the future can 
be relied upon to comply with the provisions of the Act. As to respond- 
ent R. C. George, he has shown no willingness in the past on his part 
to discharge such an obligation, and there is no promise of future com - 
pliance. To the contrary his every action has been to disclaim such a 
responsibility. The respondent firms, both the corporation and the 
proprietorship, because they are controlled by George, also must be 
considered as unreliable in this regard. | 

The respondents Raymond Asbury, Lee Asbury, and Maurice 
Asbury, it would seem, also should be subject to the ineligible list 
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provisions of the Act, at least until the sum mentioned is paid and any 


mines which they operate are placed in compliance with the safety 


provisions of the Federal Mine Safety Code. 


/s/ E. WEST PARKINSON 
Hearing Examiner 


Dated at Washington, D. C. 
This sixteenth day of September, 1957 


EXHIBIT 3 
[Attached to Defendant's Motion for 
Summary Judgment] | 
| 


DECISION OF THE ADMINISTRATOR 


This matter is before me on a petition for review of the decision 
of the Hearing Examiner issued on September 16, 1957. Respondents 


assigned as error the following: 


1. The decision of the Examiner is contrary to the law. 
2. The decision of the Examiner is contrary to the evidence. 


The first assignment of error must be overruled. Section a(e)(3) 
of Rulings and Interpretations No. 3 promulgated by the Secretary of 
Labor for administration of the Walsh-Healey Public Contracts Act 
sets forth the Department's interpretation that the issuance of multiple 
contracts to a single bidder pursuant to a single invitation to bid con- 


stitutes a single award. The Act has been uniformly construed and 


| 
enforced in accordance with this interpretation since September 29, 


1939, when it was published as a part of Rulings and Interpretations 
No. 2. To hold otherwise would thwart the legislative purposes of the 
Act and the will of Congress.” | 

| 


: Section 3(e)(3) provides that "Where a single award is made in an arhount 
exceeding $10,000 on a single invitation, and for reasons of convenience, several 
formal contracts are issued covering the award, each such contract is subject to 
the provisions of the Act, although each may happen to be for a sum not exceed- 


ing $10,000" 


2 The legislative history of the Act indicates that the limitation of the ‘Act's 
coverage to contracts exceeding $10,000 was adopted for the sole purpose of 
serving the administrative convenience of the Government in dealing with small 
awards. It was not intended to conflict with the Congressional policy as expressed 
in the Act. Accordingly, the practice of splitting bids in an attempt to evade the 
Act is in basic conflict with the provisions of the Act in that it creates additional 
cost and administrative problems for the Government. (See Hearings before the 
Subcommittee on the Walsh bill, S.3055 and Healey bill, H.R. 11554 of the House 
Committee on the Judiciary, 74th Cong. 2d. Sess. 166, 168-69; also pertinent is 
the Senate Committee report on $.1032, 76th Cong., 1st Sess., submitted by 
Senator Walsh, Sen. Rep. No. 616, 76th Cong., 1st Sess. 4, 84 Cong. Rec. 7400). 

See also in this connection comments of the Comptroller General of! the 
United States in the Decision No. B-121227, dated September 14, 1954, set forth 
in the Hearing Examiner's decision, interpreting the same provisions of the 
Walsh-Healey Act. | 
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Respondent's contention that this interpretation has no binding 
effect on respondents since the formalities of the Administrative Pro- 
cedure Act were not observed in publishing Section 3(e)(3) of Rulings 
and Interpretations No. 3 is without merit. The Administrative Pro- 
cedure Act does not operate retrospectively to require the republication 
of materials that had been published before its provisions became 
effective on September 11, 1946. Further, that Act does not require 
the Secretary of Labor to formally publish an interpretation in order 
to give meaning and effect to the provisions of an Act which he is 


authorized and directed to administer. (See Gibson Wine Company v. 


Snyder, 194 F.2d 329 (C.A.D.C.) and United States v. 353 Cases, etc., 
247 F.2d 473 (C.A. 8). 


Respondents’ second assignment of error must likewise be 
overruled as being without merit. The evidence in the record is 
undisputed that we are concerned with only a single invitation to bid, 
which was designated as Invitation No. 401-57-4c. Pursuant to that 
invitation, respondents Capitol Coal Sales, an individual proprietorship, 
and R. C. George (hereinafter referred to as Capitol) contracted on 
July 31, 1956, to supply 10,800 tons of coal at a total price of $57,312.00. 
While Capitol divided its bid into six parts, the record indicates that 
this choice was made solely by Capitol in an apparent effort to circum- 
vent the requirements of the Walsh-Healey Act. Accordingly, I find 
that Section 3(e)(3) of Rulings and Interpretations No. 3 is applicable 
in this case and that the six contracts entered into under Invitation 
No. 401-57-4c are subject to the Walsh-Healey Act. 


Aside from the foregoing, however, it is significant that at the 
time of its issuance on July 31, 1956, and throughout the period of per- 
formance, Contract No. AT(40-1)-2354, which was for coal supplied by 
respondent Asbury Coal Company, was on its face a contract for an 
amount in excess of $10,000 and more than $10,000 actually passed 
from the Government to the contractor as a result of its issuance and 
performance. This is the situation which existed at the time of the 
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issuance of the complaint in this proceeding. The efforts of Seermnis 
to reduce this contract to a figure below the statutory amount during the 
pendency of this proceeding by tendering a return of an amount which 
would be just enough to accomplish this result further illustrates the 
devices upon which respondents have relied in attempting to circumvent 


the requirements of the Walsh-Healey Act. 


The record indicates that in meeting its contractual obligations, 
respondent Capitol did not feel bound to supply the coal under each of 
the six contracts awarded it from the mines designated by it in the 
response to the invitation to bid. Rather, Capitol viewed it as one 
obligation and supplied coal from whatever mines it chose. For example, 
Capitol represented to the Atomic Energy Commission that on Contract 
No. AT(40-1)-2351 the coal would be (and had been) produced in and 
delivered from a deep mine operated by Shears Coal Company, Elk 
Valley, Tennessee, whereas the evidence disclosed that the coal actually 
came from a strip mine operated by Tennco Coal Company, Briceville, 
Tennessee, and was delivered by the Fuel Coal Company (James Ww. 
Douglass, owner), Clinton, Tennessee - and none of it came from the 
Shears Coal Company. In fact the record contains no evidence that 
Shears Coal Company was in existence at the time the bid was submitted 


by Capitol or the coal was delivered to the Government (Tr. pp. 388- -390). 
Upon review of the entire record in this case, I have concluded that 


the findings and recommendations of the Hearing Examiner are justified 
and proper and should be adopted. Respondents’ assignments of error 
are, therefore, overruled and the decision of the Hearing Examiner is 
affirmed. | 


| 
It is now 
| 


ORDERED: 


That respondents Capitol Coal Sales, an individual proprietorship, 
and R. C. George, individually and as owner of Capitol Coal Sales, whose 
address is Post Office Box 508, Chattanooga 1, Tennessee, and Raymond 
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Asbury, Lee Asbury and Maurice Asbury, as individuals and co-partners 
doing business as Asbury Coal Company, a partnership, having a mine 
and place of business in the Cove Hollow section of Anderson County, 
Tennessee (Post! Office address - Caryville, Campbell County, Tennessee), 
pay to the Treasurer of the United States of America, the sum of $1100.70 
as liquidated damages for which they are jointly and severally liable by 
means of failure to pay the required minimum wages to employees 
engaged in the performance of Contract No. AT(40-1)-2354; and, 


That Capitol Coal Sales, an individual proprietorship, and R. C. 
George, individually and as owner of Capitol Coal Sales, pay to the 
Treasurer of the United States of America the additional sum of $3340.71 
as liquidated damages for failure to pay the required minimum wages to 
employees engaged in the performance of the other contracts set forth 


in the complaint, and it is 
RECOMMENDED: 


That the Secretary of Labor take no action to relieve respondents 


Capitol Coal Sales, Inc? Capitol Coal Sales, an individual proprietor - 


ship, and R. C. George, individually and as owner of Capitol Coal Sales, 
from the ineligible list provisions of Section 3 of the Act, and, 


That upon! payment of the liquidated damages found due under 
Contract No. AT(40-1)-2354 and upon presentation of a mine inspection 
report demonstrating that any mines which they operate are in compliance 


with the requirements of the Federal Mine Safety Code, but not otherwise, 


4 


the Secretary of Labor take the action necessary to relieve” respondents 


3 Respondent R. C. George is, and at all times material hereto has been, presi- 
dent and principal stockholder of Capitol Coal Sales, Inc., a corporation organized 
under and existing by virtue of the laws of the State of Tennessee, and in such 
capacities, respondent R. C. George has exercised control and management over 
the operations of respondent Capitol Coal Sales, Inc. 


= This recommendation to relieve the respondents Asbury upon fulfillment of 
the above-stated conditions is based upon evidence in the record indicating that 
these respondents relied upon assurances received from Capitol that the contract 
on which they were performing was not subject to the Act. (Tr. of 2-15-57, 
pp. 36-38, 47). 
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Raymond Asbury, Lee Asbury and Maurice Asbury, individually and as 
co-partners doing business as Asbury Coal Company; and Asbury Coal 
Company, a partnership, from application of the ineligible list provisions 
of Section 3 of the Act. | 


| 
Signed at Washington, D. C. | 
this 28th day of April, 1958 | 


/s/ Clarence T. Lundquist | 
Acting Administrator 


Filed 
[ February 8, 1960] 


ORDER 


This case having come before this Court on defendants’ motion 
for summary judgment, and plaintiffs’ counsel having made in open 
court an oral motion for summary judgment in favor of plaintiffs ! 
Capitol Coal Sales, Inc., Raymond Asbury, Maurice Asbury and Lee 
Asbury, and the Court having considered the pleadings, motions, af- 
fidavits and the record of the administrative proceedings before the 
Department of Labor, Docket No. PC -639, filed herein, and having 
heard arguments of counsel, and 


It appearing that the six award documents relating to the procure- 
ment transaction of July 31, 1956 whereby the Atomic Energy Commis- 
sion agreed to buy $57, 312 worth of coal from plaintiff R. C. George, 
doing business as Capitol Coal Sales, constituted a single contract within 
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the meaning of the Walsh-Healey Public Contracts Act, 41 U.S.C. 
35-45, and 

It appearing, moreover, that one of said award documents, 
designated as No. AT(40-1)-2354, representing the purchase of coal 
from the mine owned by plaintiffs Raymond Asbury, Maurice Asbury 
and Lee Asbury, even if not considered in conjunction with the others 
of the six documents above referred to, constitutes in itself a contract 
in excess of $10,000 within the meaning of that Act, and 

It appearing that there is no genuine issue as to any material fact 
and that defendants are entitled to judgment as a matter of law, it is this 
8th day of February, 1960 

ORDERED that the defendants' motion for summary judgment be 
and it hereby is granted and the complaint herein, as amended, and the 
intervening petition of plaintiffs Raymond Asbury, Maurice Asbury and 
Lee Asbury, be and they hereby are dismissed. 


/s/ JOSEPH C. McGARRAGHY 
JUDGE 


[ Filed February 9, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 9th day of February, 1960, that 
R. C. George d/b/a Capitol Coal Sales, Capitol Coal Sales, Inc., and 
Raymond Asbury, Maurice Asbury and Lee Asbury d/b/a Asbury Coal 


Company, plaintiffs, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 8th day of February, 1960 in favor of defendants against said plain- 
tiffs. 

LAMBERT & NORTHROP 


By: Arthur G. Lambert 
and 
Of Counsel Miller & Schroeder 


Noone, Moseley & By: John P. Bankson, Jr. 
Noone 
Chattanooga, Tennessee 
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[ Filed March 18, 1960] 
STIPULATION ENLARGING THE RECORD 
WHEREAS, prior to consideration of defendants’ Motion for Sum- 
mary Judgment, defendants filed in this cause the record in certain 
Administrative Proceedings known as PC 639 and asked that said record 


be considered in connection with the determination of the Motion for 


Summary Judgment. That after the Court had made its decision on said 
Motion for Summary Judgment, counsel for plaintiffs observed that pages 
230-275 of the transcript of testimony in the Administrative Proceedings 


(containing the testimony of Floyd Trent), had been inadvertently omitted 


from the exhibit, and | 

WHEREAS, it was the intention of the defendants to include all of 
the aforesaid proceedings including pages 230-275 inclusive of said 
transcript. | 

NOW THEREFORE, it is stipulated by and between counsel for 
plaintiffs and defendants, | 

That the missing pages attached hereto be now filed and be included 
in the record being sent to the United States Court of Appeals for the 
District of Columbia for use on appeal in said case, to be considered 
in all respects as if same had been filed with filing the rest of the 
transcript. | 


/s/ Arthur G. Lambert 
Attorney for Plaintiffs 


/s/ Samuel D. Slade ! 
Attorney for Defendants | 


Seen and Approved: 
By: /s/ J. McGarraghy 


